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STATEMENT OF THE CASE

SUMMARY OF ARGUMENT.........oiiiiiiiiieeeee et
ARGUMENT ...t ettt e e ee e
A INTRODUCTION ...ttt ettt ettt e
B. STANDARD OF REVIEW ......coiiiiiiiiiiiiiiiinieceeceeee e
C. THE FAA DOES NOT APPLY ....coiiiiiiiiiiiiiieieeeecee e

1. INtrodUCtion .....eeeiiiiiiiiiiiiiiicc e

2. The FAA Does Not Apply Since There Is No Contract
Evidencing a Transaction Involving Interstate Commerce

3. This Case Is Beyond the Constitutional Reach of the FAA
Since There Is No Showing That the Activity of Resolving
Those Controversies Through Arbitration Affects

Interstate COMMETCE ... .onneeeeeeee e

4. There is No Controversy Actual or Potential That Affects

COMMETCE ...cceeiiiiiieeeieeeee e
5. SUMMATY ....coeiiiiiiiieeeeeeeeeeeeieee e e e e e e e e eeeeeeeeeeeeeeaaaeeeans
THE FAA DOES NOT APPLY TO THE TRUCKDRIVERS .........

THERE ARE ADDITIONAL REASONS NOT ADDRESSED BY
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1. There Are Other Federal Statutes That Allow Employees
To Seek Relief In a Group or Representative Fashion........

2. The Arbitration Agreement Prohibits Representative
Actions That Are Not Preempted by the FAA under State
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3. The Arbitration Agreement Unlawfully Prohibits Group
Claims That Are Not Class Actions, Representative

Actions, Collective Actions Or Other Procedural Devices
Available In Court Or Other FOra .........ccoovevveiiiiiiiiiiiiiieeeennnn,
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9. The Handbook Contains a “Free Peek” Provision, Which
Gives An Unfair Advantage To the Employer and
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10. The MAA Is Only In English and Thus Deprives the
Employees of Their Section 7 Rights To Read, Understand
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I. JURISDICTION STATEMENT
Case 16-2297 is a Petition for Review filed pursuant to 29 U.S.C. § 160(f).

The Petitioner, the Committee to Preserve the Religious Right to Organize
(“Committee”) is a person aggrieved. The aggrievement status of the Petitioner has
already been resolved by this Court in a prior order.

The agency decision involved in these cases is Hobby Lobby Stores, Inc.,

363 NLRB No. 195 (May 18, 2016).

Case 16-3162 is a Petition for Review filed by Hobby Lobby Stores, Inc.
(“Hobby Lobby”), which was initially filed in the Fifth Circuit and transferred to
this Court pursuant to 28 U.S.C. § 2112. Hobby Lobby is a person aggrieved in this
Court which also has jurisdiction over that Petition for Review under 29 U.S.C.

§ 160(f).

Case 16-3271 is a Petition for Enforcement filed by the National Labor
Relations Board (“Board” or “NLRB”). This Court has jurisdiction pursuant to
29 U.S.C. § 160(e).

There are no time limits for the filing of petitions for review or petitions for
enforcement.

11. STATEMENT OF ISSUES PRESENTED FOR REVIEW
1. Whether the Federal Arbitration Act (“FAA”) applies to this arbitration

procedure where there is no showing that there is a contract that affects interstate
commerce or a transaction or dispute that affects interstate commerce?

2. Whether the arbitration procedure is unlawful under the National
Labor Relations Act (“NLRA”) as applied to the truck drivers employed by Hobby
Lobby, who are indisputably exempt from coverage by the FAA?

3. Whether an arbitration procedure that prohibits class actions is

invalid because there are other provisions within the arbitration agreement or the
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company policies that interfere with NLRA § 7, 29 U.S.C. § 157 rights to effectively
use the arbitration procedure?

4. Whether an arbitration procedure is invalid under the NLRA because
1t would prohibit collective actions that are not preempted by the FAA under
applicable state law?

5. Whether an arbitration procedure is invalid because it would prohibit
group claims that are not class actions, representative actions or other procedural
devices available in court or other fora and thus the FAA is not applicable?

6. Whether an arbitration procedure is invalid because it would require
employees to resolve disputes through the arbitration procedure rather than
through protected concerted activities such as boycotts, strikes and protected,
concerted activity?

7. Whether an arbitration procedure is invalid because it interferes with
Section 7 claims by foreclosing group claims brought by a union as the
representative of the employees?

8. Whether an arbitration procedure that imposes additional costs on
employees to bring employment-related disputes is invalid under Section 7 of the
National Labor Relations Act?

9. Whether an arbitration procedure is invalid under Section 7 of the
National Labor Relations Act because it would prohibit an employee of another
employer from assisting a Hobby Lobby employee or joining with a Hobby Lobby
employee to bring a claim?

10.  Whether an arbitration procedure is invalid because it applies to
parties who are not the employer?

11.  Whether an arbitration procedure is unlawful because it interferes
with the Section 7 rights of employee to act concertedly together to defend claims by

the employer against them?
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12. Whether the Board improperly prohibited the Committee from
presenting evidence to an Administrative Law Judge rather than submitting this on
a stipulated record?

13.  Whether the Religious Freedom Restoration Act, 42 U.S.C. §§ 2000bb—
2000bb-4 (“RFRA”) requires that the Board find that the arbitration procedure is
invalid under Section 7 because employees have a core religious right of helping
other workers?

14.  Whether the remedy is adequate?

III. STATEMENT OF THE CASE

This is a Petition for Review from a Decision and Order issued by the
National Labor Relations Board on May 18, 2016. (App. 5.) The Board issued its
Decision after an Administrative Law Judge (“ALJ”) had issued her Decision on
September 8, 2015, finding the employer’s policies at issue to be unlawful under the
NLRA.

The Committee had filed an unfair labor practice charge against Hobby
Lobby on October 28, 2014, and a Complaint issued and thereafter an Amended
Complaint on April 9, 2015.

On June 2, 2015, the General Counsel of the Board and Hobby Lobby filed a
“Joint Motion to Submit a Stipulated Record to the Administrative Law Judge.”
(J.A. 1-3.) The Committee objected to the submission on a Stipulated Record, but
the ALJ issued an order granting the Joint Motion over the Committee’s objection.

After the submission of the Joint Motion and the Stipulated Record, the ALJ
issued her Decision, and both the Committee and Hobby Lobby filed Exceptions to
the Board which issued its Decision on May 18, 2016, finding the policies at issue to
be unlawful under the NLRA.

3

OPENING BRIEF OF COMMITTEE TO PRESERVE
THE RELIGIOUS RIGHT TO ORGANIZE




Case: 16-2297  Document: 41 Filed: 12/21/2016  Pages: 85

IV. SUMMARY OF ARGUMENT
Hobby Lobby maintained the Mutual Arbitration Agreement (‘MAA”)!, which

prohibits various forms of collective and group actions in arbitration or in courts.
Under this Court’s decision in Lewis v. Epic Systems Corp., 823 F.3d 1147 (7th Cir.
2016), even assuming the FAA applies, the provision violates the NLRA, 29 U.S.C.
§ 158(a)(1).

The FAA does not apply in this case because there is no evidence that any
transaction or controversy arising out of that transaction affects interstate
commerce. Because there is no such evidence, the FAA cannot be applied and there
1s inadequate Commerce Clause jurisdiction. Bernhardt v. Polygraphic Co. of Am.,
350 U.S. 198 (1956).

The MAA has inherent provisions that render it ineffective for employees
acting concertedly. For example, it provides for confidentiality, which violates the
NLRA and thus renders the MAA itself unlawful on that ground.

The employer maintains many other employment policies, all of which
interfere with the protected, concerted activity of employees and therefore violate
Section 7 of the NLRA. Because these other policies interfere with or hinder the
exercise of rights to use the MAA, the MAA is unlawful. In addition to the
confidentiality provisions, there are provisions that limit the use of company email
which could be used by employees to gather evidence or seek assistance from other
employees in using the MAA.

The MAA is also invalid on a number of other statutory grounds. For
example, it preempts employees from going to various federal and state agencies

seeking relief that would extend beyond them or serve an important public purpose.

1 Throughout the NLRB proceedings, the Committee referred to this as a Forced
Unilateral Arbitration Procedure. It is not voluntary nor is it mutual. We use
Hobby Lobby’s misleading nomenclature in this Brief. References to the MAA are
to the “Mutual Arbitration Agreement.” Where we use the abbreviation “MAA,” the
Court should read it as “Mandatory Arbitration Agreement.”

4

OPENING BRIEF OF COMMITTEE TO PRESERVE
THE RELIGIOUS RIGHT TO ORGANIZE



Case: 16-2297  Document: 41 Filed: 12/21/2016  Pages: 85

The MAA is unlawful because it would restrict employees from exercising
their rights under state law, where that state law is not preempted by the Federal
Arbitration Act. See Sakkab v. Luxottica Retail N. Am., Inc., 803 F.3d 425 (9th Cir.
2015). The MAA also would prohibit group actions such as boycotting or picketing
because the exclusive remedy to resolve disputes is through the MAA and
employees can be disciplined for violation of company policy, including the MAA.

Finally, the Board has failed to address the application of the Religious
Freedom Restoration Act, which would protect the right of employees to engage in

mutual assistance, which is a core religious right.

V. ARGUMENT

A INTRODUCTION

The issue in this case as to whether the FAA overrides the principles of the
NLRA as applied to the MAA has been settled by this Court in Epic Systems Corp.,
823 F.3d 1147. There is a split among the Circuits as to whether the FAA governs
the MAA. Without detailing all the courts that have ruled on this issue, the Board
has sought certiorari in Murphy Oil USA, Inc., 361 NLRB No. 72 (2014),
enforcement denied in relevant part, 808 F.3d 1013 (5th Cir. 2015), and petition for
cert. filed (No. 16-307). However, Epic Systems Corp. does not govern the
Commerce Clause and FAA issue because Epic Systems Corp. involved claims
brought in Federal Court under the Fair Labor Standards Act, 29 U.S.C. §§ 201 et
seq. We first argue below that the FAA does not apply.

The Committee presents additional arguments that render the arbitration
procedure unlawful under the NLRA, even if the FAA is deemed to govern.
Moreover if the FAA does not apply, then this Court must reexamine Epic Systems
Corp. to determine whether the NLRA prohibits such waivers. Although the
answer to that question is necessarily that it does, the Court will have to reconsider

its view. Primarily, as the Committee argues below, the FAA cannot apply to this
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dispute because there is no showing that the possible transactions or the contract
involved affect interstate commerce. The Committee raises numerous other issues,
which are detailed in the brief below.?

B. STANDARD OF REVIEW

The Court is authorized to set aside, in whole or in part, the Board’s Decision
and Order. The Court should uphold on appeal decisions of the NLRB only if its
findings of fact are supported by substantial evidence and if the Board correctly
applied the law. See Healthcare Employees Union, Local 399 v. NLRB, 463 F.3d
909, 918 (9th Cir. 2006); Glendale Assocs., Ltd. v. NLRB, 347 F.3d 1145, 1151 (9th
Cir. 2003); Cal. Pac. Med. Ctr. v. NLRB, 87 F.3d 304, 307 (9th Cir. 1996). “When
the Board’s findings lack such support [of ‘substantial evidence’] in the record, the
reviewing courts must set them aside, along with the orders of the Board that rest
on those findings.” NLRB v. Baptist Hosp., Inc., 442 U.S. 773, 782 (1979).

The Court only needs to defer to the Board’s interpretation of the NLRA if it
is rational and consistent with the NLRA. NLRB v. Health Care & Retirement
Corp. of Am., 511 U.S. 571, 576 (1994). “Deference to the Board ‘cannot be allowed
to slip into a judicial inertia which results in the unauthorized assumption ... of
major policy decisions properly made by Congress.” NLRB v. Fin. Inst. Employees,
Local 1182, 475 U.S. 192, 202 (1986) (quoting Am. Ship Bldg. Co. v. NLRB, 380 U.S.
300, 318 (1965)).

The Board’s choice of remedy is subject to an abuse of discretion standard.

NLRB v. Transp. Serv. Co., 973 F.2d 562, 566—67 (7th Cir. 1992).

2 The Committee recognizes that, to some degree, these issues are premature
because they could be raised as issues in the Intervenor’s brief or reply brief. They
are raised here to ensure that there is no waiver of these issues and because they
will fundamentally affect the outcome of this case. Furthermore, the Board declined
to consider these arguments. (See App. 5 n.2.) We are not sure of the breadth of
that statement, as to whether it includes the FAA and RFRA issues or other issues.
We will address that in a Reply Brief if raised by Hobby Lobby or the Board.
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“[Where the] facts below are not contested; we examine only the Board's legal
conclusions to determine whether they are irrational or inconsistent with the Act.
Our review is also constrained by the analysis set forth in Chevron U.S.A. Inc. v.
Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).” Gen. Serv.
Employees Union, Local No. 73 v. NLRB, 230 F.3d 909, 912 (7th Cir. 2000) (citation
omitted).

Additionally, courts do not defer to the Board’s interpretation of law outside
the NLRA. See Litton Fin. Printing Div. v. NLRB, 501 U.S. 190, 202—-03 (1991);
NLRB v. Bildisco & Bildisco, 465 U.S. 513, 529 n.9 (1984); see also Hoffman Plastic
Compounds, Inc. v. NLRB, 535 U.S. 137, 144 (2002) (“[W]e have ... never deferred to
the Board’s remedial preferences where such preferences potentially trench upon

federal statutes and policies unrelated to the NLRA.”).

C. THE FAA DOES NOT APPLY

1. Introduction

The Board has never addressed the question of whether the FAA applies to
an arbitration procedure without constitutional concerns raised by the Commerce
Clause. Nor has the Board addressed the issue of whether the FAA applies to most
employment controversies. We address those issues below.3

The provision of the FAA at issue is Section 2, 9 U.S.C. § 2: “A written provision in any
maritime transaction or a contract evidencing a transaction involving commerce to settle by
arbitration a controversy thereafter arising out of such contract or transaction ... shall be valid,

irrevocable, and enforceable ... .”

3 The ALJ correctly found that the FAA did not apply. The Board ignored the
issue, and relied on Murphy Oil USA, Inc., 361 NLRB No. 72, to invalidate the
arbitration provision. These arguments were made in SJK, Inc., 364 NLRB No. 29
(2016), FAA Concord H, Inc., 363 NLRB No. 136 (2016), and Tarlton & Son, Inc.,
363 NLRB No. 175 (2016).
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First, assuming there was a contract evidencing a transaction, there is no
showing that such a contract affects commerce. Second, assuming an employment
dispute (controversy) is an activity, there is no showing that such future controversy
affects commerce. Third, there is no showing that the dispute resolution activity of
arbitration affects commerce. Here, Hobby Lobby cannot establish any
constitutional or statutory basis to apply the FAA to override the NLRA

There is no inconsistency in the regulation of activity encompassed within the
NLRA and finding a lack of commerce activity regulated by the FAA. The NLRA
regulates the employer and its effect on commerce; the activity regulated is activity
of employees and employers and labor organizations. See NLRB v. Jones &
Laughlin Steel Corp., 301 U.S. 1 (1937), and NLRB v. Reliance Fuel Corp., 371 U.S.
224 (1963). In contrast, the FAA regulates only a targeted activity: a controversy to
be settled by arbitration. The FAA does not purport to apply to employees, unions
or employers and their “concerted activities for ... mutual aid or protection.”

29 U.S.C § 157. It does not regulate the effect on commerce of the employer’s
activity. Thus, there is no inconsistency. Here, the Commerce Clause issue is
squarely placed. The commerce finding by the Board was only a legal conclusion
that Hobby Lobby as an employer was engaged in commerce based on its gross
revenues. (J.A. 40 92(b).) That allegation is a minimal commerce allegation. There
is no allegation that such revenues had anything to do with any employment
dispute. With that bare commerce finding, we proceed to analyze whether the FAA
can apply.

This Court must address this constitutional issue, which the Board has
avoided, where Hobby Lobby will rely on the FAA for its core argument. Either the

FAA applies or it doesn’t.
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2. The FAA Does Not Apply Since There Is No Contract
Evidencing a Transaction Involving Interstate Commerce

By its own terms, the FAA applies only to arbitration provisions that appear
in a “contract evidencing a transaction involving commerce” (9 U.S.C. § 2), where
commerce is defined as “commerce among the several States or with foreign
nations” (9 U.S.C. § 1).

There is no contract in the record other than the arbitration agreement.
Hobby Lobby claims that the employment relationship is not a contract of
employment other than the arbitration procedure.* Hobby Lobby maintains: “This
Agreement is not, and shall not be construed to create, a contract of employment,
express or implied, and shall not alter Employee’s at-will employment status.”

By its terms, the arbitration procedure is a contract limited to only dispute
resolution. Thus, there is no contract evidencing a transaction other than the
arbitration procedure. The FAA cannot be applied.

Assuming, however, that the employment relationship is deemed a contract,
Hobby Lobby must show that such transaction affects commerce.

The Supreme Court has held that, under this language, “the transaction (that
the contract ‘evidences’) must turn out, in fact, to have involved interstate

commerce.” Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 277 (1995).

4 The MAA “is made in consideration for the continued at-will employment of
Employee, the benefits and compensation provided by Company to Employee and
Employee’s and Company’s mutual agreement to arbitrate as provided in this
Agreement.” (J.A. 108, 168.) The first sentence states the employment at will
nature of the employment relationship. This agreement contract is an illusory one
because it is terminable at will. The Hobby Lobby Associate Handbook expressly
disclaims the existence of “any kind of ‘employment contract,” since, with the
exception of the at-will and arbitration agreements, which are binding agreements,
the Company has the ability to [change] working conditions as it deems appropriate
... .. Further, in bold print the Handbook states it “is not a contract, express or
implied, guaranteeing employment for any specific duration.” (J.A. 58, 117.) Nor
has Hobby Lobby established that a contract of employment exists in each of the
states in which the agreement would apply.

9
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Thus, the FAA cannot be applied unless there is proof that the contract
containing the arbitration provision evidences a transaction that affects interstate
commerce. Garrison v. Palmas Del Mar Homeowners Ass’n, 538 F.Supp.2d 468, 473
(D.P.R. 2008) (“[TThe FAA ... only applies when the parties allege and prove that
the transaction at issue involved interstate commerce.”) (citing Medina Betancourt
et al. v. La Cruz Azul, 155 D.P.R. 735, 74243 (2001)); Shearson Hayden Stone, Inc.
v. Liang, 493 F.Supp. 104, 106 (N.D. I11. 1980), affd, 653 F.2d 310 (7th Cir. 1981)
(“Interstate commerce is a necessary basis for application of the [FAA].”).

In Bernhardt v. Polygraphic Co. of America, the Supreme Court found that
the FAA did not apply to an employment contract between Polygraphic Co., an
employer engaged in interstate commerce, and Norman Bernhardt, the
superintendent of the company’s lithograph plant in Vermont. The Court found
that the contract did not “evidence ‘a transaction involving commerce’ within the
meaning of section 2 of the Act” because there was “no showing that petitioner while
performing his duties under the employment contract was working ‘in’ commerce,
was producing goods for commerce, or was engaging in activity that affected
commerce.” Bernhardt, 350 U.S. at 200-01.

Similarly, in Slaughter v. Stewart Enterprises, Inc., No. C 07-01157MHP,
2007 WL 2255221 (N.D.Cal. Aug. 3, 2007), the court found that an “employment
contract [did] not involve interstate commerce as required by the [FAA]” where an
employee “was employed at a single location,” “[h]is employment did not require
interstate travel,” and “his activities while employed with defendants as well as the
events at issue in the underlying suit were confined to California.” Id. at *3. See
also Ambulance Billing Sys. v. Gemini Ambulance Servs., Inc., 103 S.W.3d 507
(Tex.App. 2003) (holding FAA not applicable where services performed were

confined to Texas).
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There is no evidence that the employment transaction between the parties
here involves interstate commerce. Employees who perform work in only one state
are not engaged in activity that affects interstate commerce. Here, the Board’s
jurisdictional finding is devoid of facts. It is simply that “Respondent has been an
employer engaged in commerce within the meaning of Section 2(2), (6) and (7) of the
Act.”® (App. 10.) There is no other evidence of interstate commerce. Although
Hobby Lobby maintains retail stores nationwide (J.A. 24), disputes that arise
between any of its employees and Hobby Lobby may be simple, local disputes
governed only by state law, like one missed meal period or rest break. Cal. Lab.
Code § 227.3. Some disputes might not even be economic, but simply claims seeking
to resolve personality issues or shift assignments or workplace duties between
employees. Whether this kind of local dispute is submitted to individual or group
arbitration in its final stages will not make any difference for interstate commerce.
Yet the arbitration procedure purports to govern all activity, no matter how trivial
or local. Such a private arbitration agreement with an individual who does not
perform work across state lines, does not transport goods across state lines, and is
not seeking to enforce anything other than state law is not a contract evidencing a
transaction involving interstate commerce.

The character of Hobby Lobby’s retail business does not alter this conclusion.
The relevant question here is whether the transaction between the parties has an
effect on interstate commerce. The fact that one of the parties to the transaction is
independently involved in interstate commerce for other purposes does not bring
every contract that party enters, no matter how trivial or local, within the reach of
the FAA. Even though Polygraphic Co. was an employer that engaged in interstate

commerce and operated lithograph plants in multiple states, the Supreme Court

5 The Committee did not join in the stipulated facts, including the commerce facts.
Nonetheless, it agrees for purposes of the NLRA that Hobby Lobby is engaged in
commerce.
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still determined that the arbitration agreement in the employment contract
between Polygraphic Co. and Bernhardt did not involve interstate commerce.
Bernhardt, 350 U.S. at 200-01. Even though Hobby Lobby is engaged in the retail
business that may impact interstate commerce, an arbitration agreement between
Hobby Lobby and an individual employee who does not perform work across state
lines is still an agreement about how to resolve generally local disputes that does
not involve interstate commerce. As the court observed in Slaughter, “[t]he
existence of national companies ... does not undermine the conclusion that the
activity is confined to local markets. Techniques of modern finance may result in
conglomerations of businesses .... [but] the reaches of the Commerce Clause are not
defined by the accidents of ownership.” Slaughter, 2007 WL 2255221, at *7.

Similarly, even if Hobby Lobby operates nationally, it does not transform the
local nature of the employment relationship since those retail activities are not part
of the arbitration agreement but are merely incidental to employment transaction.
They are not subject to the arbitration procedure. See Bruner v. Timberlane Manor
Ltd. P’ship, 155 P.3d 16, 31 (Okla. 2006) (“The facts that the nursing home buys
supplies from out-of-state vendors ... are insufficient to impress interstate
commerce regulation upon the admission contract for residential care between the
Oklahoma nursing home and the Oklahoma resident patient.”); Saneii v. Robards,
289 F.Supp.2d 855, 858-59 (W.D. Ky. 2003) (finding the sale of residential real
estate to an out-of-state purchaser had “no substantial or direct connection to
interstate commerce,” since any movements across state lines were “not part of the
transaction itself” but merely “incidental to the real estate transaction”); City of Cut
Bank v. Tom Patrick Constr., Inc., 963 P.2d 1283, 1287 (Mont. 1998) (concluding
that construction contract was a local transaction, not involving interstate

commerce, despite purchase of insurance and materials from out-of-state).
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Citizens Bank v. Alafabco, Inc., 539 U.S. 52 (2003), does not change the
analysis. In that case, the Supreme Court held that the FAA could be applied in
cases where there was no showing that the individual transaction had a specific
effect upon interstate commerce, so long as “in the aggregate the economic activity
in question would represent ‘a general practice ... subject to federal control” and
“that general practice need bear on interstate commerce in a substantial way.” Id.
at 5657 (citations omitted). Under this standard, the Court found that the
application of the FAA to certain debt-restructuring contracts was justified given
the “broad impact of commercial lending on the national economy” and the facts
that the restructured debt was secured by inventory assembled from out-of-state
parts and that it was used to engage in interstate business. Id. at 57-58. As other
courts have observed, the logic used by the Alafabco court to justify the application
of the FAA to a large financial transaction between a bank and a multistate
manufacturer is not readily applicable to a private arbitration agreement covering
claims that a local employment contract has been breached. Slaughter, 2007 WL
2255221, at *4 (distinguishing the “debt-restructuring contracts involving a
manufacturer” at issue in Alafabco from a contract “for service type employment
that occurred solely within the state”); see also Bridas Sociedad
Anonima Petrolera Indus. y Comercial v. Int’l Standard Elec. Corp., 490 N.Y.S.2d
711, 716 n.3 (Sup.Ct. 1985) (contrasting “an agreement based upon a multimillion
dollar transfer of stock between an American and Argentine corporation” and the
simple allegation of breach of an employment contract at issue in Bernhardt).
Private arbitration agreements with employees who do not perform work across
state lines, do not transport goods across state lines, and are not seeking to enforce
anything other than state law are not contracts that involve interstate commerce in

the way major debt-restructuring contracts did in Alafabco.
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The FAA cannot be stretched so far as to apply to any employment
controversy between an individual and her employer just because the employer is,
for other purposes, engaged in interstate commerce. Such a reading of the FAA
would contravene Bernhardt and raise serious constitutional concerns. Moreover, it
would render meaningless the language in the statute limiting it to “a contract
evidencing a transaction involving commerce to settle by arbitration a

controversy ... .” 9 U.S.C. § 2.

3. This Case Is Beyond the Constitutional Reach of the FAA Since
There Is No Showing That the Activity of Resolving Those
Controversies Through Arbitration Affects Interstate
Commerce

[1{4

Under the Commerce Clause, Congress may only regulate “the channels of
interstate commerce,” ‘persons or things in interstate commerce,” and ‘those
activities that substantially affect interstate commerce.” Nat'l Fed'n of Indep. Bus.
v. Sebelius, 132 S.Ct. 2566, 2578 (2012) (quoting United States v. Morrison, 529 U.S.
598, 609 (2000)). Because the FAA was enacted pursuant to the Commerce Clause
(Perry v. Thomas, 482 U.S. 483, 490 (1987)), it cannot constitutionally be applied
here unless the regulated activity has this connection to interstate commerce.

The fact that the employer in this case is independently engaged in interstate
commerce for other purposes cannot supply the necessary connection to commerce,
because the FAA is not a regulation of Hobby Lobby or Hobby Lobby’s business. In
Sebelius, the Supreme Court made it clear that Congress may only use its authority
under the Commerce Clause “to regulate ‘class[es] of activities, ... not classes of
individuals, apart from any activity in which they are engaged.” Sebelius, 132 S.Ct.
at 2590 (first alteration in original) (citation omitted). Thus, in determining
whether a regulation is permissible under the Commerce Clause, the court must not

look at the class of individuals affected by the law, but at the actual activities that

are being targeted by the law. Following this analysis, the Court ruled that the
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individual mandate could not be characterized as a regulation of individuals who
would eventually consume healthcare, because that is just a class of individuals and
not the actual activity regulated by the ACA. Id. at 2590-91. Similarly here, the
FAA cannot be characterized as a regulation of employers engaged in interstate
commerce, because that is just a class of corporate individuals and not the actual
activity regulated by the FAA.

The actual activity regulated by the FAA is the resolution of disputes
between private parties. The FAA does not seek to regulate how the employer
conducts its business or carries out its commercial activities. The FAA does not
purport to regulate any activity other than the narrow aspect of dispute resolution
in arbitration. This is the actual activity Congress sought to regulate in the FAA,
and such a law passed pursuant to the Commerce Clause cannot be constitutionally
applied to the dispute resolution activity here unless this activity is connected to
Interstate commerce. See Sebelius, 132 S.Ct. at 2578.

The activity of resolving disputes between private individuals is not a
“channel[] of interstate commerce,” it is not a “person[] or thing[] in interstate
commerce,” and whether the disputes covered by the arbitration procedure here are
resolved in individual or group arbitration does not “substantially affect interstate
commerce.” Sebelius, 132 S.Ct. at 2578 (quoting Morrison, 529 U.S. at 609). Many
of the disputes covered by the arbitration procedure do not implicate interstate
commerce or have any substantial effect on interstate commerce. The arbitration
procedure is drafted in a way that would extend to any employment dispute. It
could encompass a claim for one hour’s pay, one missed meal period or rest break, or
any other claim that has no impact whatsoever on interstate commerce. It would
encompass a claim that was not economic at all, but just an effort to resolve
personality issues or shift assignments or workplace duties. If two employees had a

“conflict” that was not economic and asked for joint collective arbitration, that
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dispute would not have any impact on interstate commerce. All non-economic
disputes that would have no impact on commerce are covered. Such local disputes
governed by state contract law or state labor law lack any substantial connection to
interstate commerce. If the dispute does not affect interstate commerce, regulation
of the resolution of the dispute is not within the scope of the Commerce Clause, and
the FAA cannot constitutionally apply. Whether a dispute between Hobby Lobby
and any of its employees is ultimately resolved in individual or group arbitration
does not have an impact on any issue of interstate commerce. Because the employer
has not shown that the disputes covered by the arbitration procedure would affect
interstate commerce or that the activity of resolving those disputes in individual or
group arbitration would affect interstate commerce, the FAA cannot
constitutionally be applied here.

Even though the FAA cannot constitutionally target the dispute resolution
activity here, the NLRA can constitutionally regulate labor dispute resolution
activity between employers and their employees. This is not anomalous. The
NLRA was passed pursuant to explicit Congressional findings that “[t]he inequality
of bargaining power between employees who do not possess full freedom of
association or actual liberty of contract, and employers who are organized in the
corporate or other forms of ownership association substantially burdens and affects
the flow of commerce ... .” 29 U.S.C. § 151. The Supreme Court has explained that
Section 7 of the NLRA embodies the effort of Congress to remedy this problem.
NLRB v. City Disposal Sys., Inc., 465 U.S. 822, 835 (1984) (“[I]t is evident that, in
enacting § 7 of the NLRA, Congress sought generally to equalize the bargaining
power of the employee with that of his employer by allowing employees to band
together in confronting an employer regarding the terms and conditions of their
employment.”). The NLRA can thus reach dispute resolution as a necessary part of

its regulation of the employment relationship, designed to address the inequality in
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bargaining power that burdens interstate commerce. See NLRB v. Jones &
Laughlin Steel Corp., 301 U.S. at 37 (1937) (recognizing that regulation of local,
Intrastate activity is permissible as a necessary part of a larger regulatory scheme).
Unlike the NLRA, the FAA is not a larger regulation of employment and does not
seek to change the fundamental ways employers and workers relate to each other in
order to confront the labor strife that impedes interstate commerce. It seeks to
regulate the private dispute resolution activity of individuals apart from its content
or context, and this is impermissible.

Congress may not focus on the intrastate dispute resolution activities of
private individuals apart from a larger regulation of economic activity. See United
States v. Lopez, 514 U.S. 549, 558 (1995) (““[T]he Court [has not] declared that
Congress may use a relatively trivial impact on commerce as an excuse for broad
general regulation of state or private activities.” Rather, ‘the Court has said only
that where a general regulatory statute bears a substantial relation to commerce, the
de minimis character of individual instances arising under that statute is of no
consequence.” (first alteration in original) (citation omitted) (quoting Maryland v.
Wirtz, 392 U.S. 183, 197 n.27 (1968)). The Supreme Court has said that regulation
of intrastate activity is permissible where it is one of the “essential part[s] of a
larger regulation of economic activity” and the “regulatory scheme could be
undercut unless the intrastate activity were regulated.” Lopez, 514 U.S. at 561.
The relevant statutory regime here is the FAA. By its terms, the FAA addresses
only individual transactions. 9 U.S.C. § 2 (applying the terms of the act to “[a]
written provision in any maritime transaction or a contract evidencing a
transaction involving commerce”). Therefore, the regulatory scheme does not
encompass wide sectors of economic activity in a general fashion but rather applies
to individual transactions or contracts. Regulation of a local dispute that does not

itself have any effect on interstate commerce is not a necessary part of the
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regulatory scheme. Similarly, failure to enforce arbitration provisions in purely
Intrastate contracts would not subvert the entire statutory scheme in the same way
as the failure to regulate purely intrastate marijuana production would undercut
regulation of interstate marijuana trafficking. Gonzales v. Raich, 545 U.S. 1, 26
(2005). Because regulation of the intrastate activity here is “not an essential part of
a larger regulation of economic activity, in which the regulatory scheme could be
undercut unless the intrastate activity were regulated,” it “cannot ... be sustained
under our cases upholding regulations of activities that arise out of or are connected
with a commercial transaction, which viewed in the aggregate, substantially affects
Interstate commerce.” Lopez, 514 U.S. at 561. As a result, there are no
constitutional grounds for applying the FAA to intrastate dispute resolution activity
that bears only a trivial effect or no effect on interstate commerce. Bernhardt,

350 U.S. 198.

4. There is No Controversy Actual or Potential That Affects
Commerce

Finally there is no evidence any potential controversies affect commerce. No
evidence was offered as to the impact of any potential claims upon commerce. As to
the maintenance of the arbitration procedure, it applies “to any dispute, demand,
claim, controversy, cause of action, or suit (collectively referred to as “Dispute) that
Employee may have ... .” (J.A. 108, 168.) This would include disputes over
schedules, work assignments, vacation schedules, training, abuse or harassment by
supervisors, missing pay, or any insignificant dispute which would have no impact
whatsoever on commerce.

The FAA applies to “a contract evidencing a transaction involving commerce
to settle by arbitration a controversy thereafter arising out of such contract or
transaction ....” 9 U.S.C. § 2. No employee other than those involved in the two

dismissed actions has asserted any claim. No other employee has asserted any
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claim because the arbitration procedure is not an effective means of resolving
individual claims. The FAA is only triggered by its terms when there is a
“controversy.” None exists here except the two dismissed actions, which are no
longer controversies. (J.A. 194-225.) The absence of any such claim proves the
chilling effect of the arbitration procedure. No claim exists precisely because the
arbitration procedure is illegal. Like any unlawful employer maintained rule, the
rule effectively chills employees’ rights and thus serves its intended purpose. Until
a concrete controversy that demonstrably affects commerce develops, the FAA
cannot be applied.

5. Summary
In summary, the FAA does not apply.

D. THE FAA DOES NOT APPLY TO THE TRUCKDRIVERS

The ALJ also correctly found that the FAA does not apply to truck drivers.
(See App. 17.) Hobby Lobby employs truck drivers who transport goods in
interstate commerce. See Hobby Lobby Team Drivers Job Application, at
http://www.drivehobbylobby.com/. (See J.A. 12 Y4(b).)

The FAA exempts from its application drivers who are involved in interstate
commerce, meaning interstate transportation of goods. See 9 U.S.C. § 1; see also
Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001) (discussing transportation
exemption).® The Board ignored that issue. It is not necessary to reach the
Commerce Clause issue as to those employees who are statutorily excluded from the
FAA. Since this is a pure statutory issue beyond the expertise of the Board, this

Court should find that the arbitration procedure is unlawful as to truck drivers.

6 See also Veliz v. Cintas Corp., No. C 03-1180 SBA, 2004 WL 2452851, at *6
(N.D.Cal. Apr. 5, 2004), modified on recons., No. 03-01180 (SBA), 2005 WL 1048699
(N.D.Cal. May 4, 2005).
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E. THERE ARE ADDITIONAL REASONS NOT ADDRESSED BY THE
BOARD WHY THE FAA CANNOT OVERRIDE THE NLRA

1. There Are Other Federal Statutes That Allow Emplovees
To Seek Relief In a Group or Representative Fashion

The Board failed to address the question of whether the FAA may override
the application of the NLRA as to other federal statutes that allow whistle-blowing
or independent administrative remedies. As the Board correctly found in Murphy
Oil USA, Inc., there are important purposes underpinning Section 7 that are not
addressed by the FAA. That equally applies to claims that employees can make
under other federal statutes regarding workplace issues. The arbitration procedure
provision effectively undermines those other federal statutes. Thus, the MAA
interferes with other federal statutory schemes, which envision and, in some cases,
require remedies that will affect a group. The Board was forcefully reminded by the
Supreme Court in Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137 (2002),
that it must respect other federal enactments.” Here, the Board failed to recognize
that there are many federal statutes that allow group, collective or class claims or
even individual claims that affect a group. The FAA cannot be used to defeat the
purposes of those statutes.

Employees have the right to bring to various federal agencies many types of
issues that affect them and other workers. Under these statutes, they have the
right to seek relief from those agencies for their own benefit as well as for the
benefit of other workers or employees of the employer. Those remedies can involve
government investigations, injunctive relief, federal court actions by those agencies,
debarment from federal contracts, workplace monitoring and many other remedies

that would be collective and concerted in nature.

7 The assertion by Hobby Lobby that the FAA overrides the NLRA is another
example of this principle.
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In effect, the arbitration procedure would prohibit an employee from
invoking, on his/her behalf as well as on behalf of other employees, protections of
these various federal statutes. It would prohibit the agency or the court from
remedying violations of the law that the agency or court would be empowered, if not
required, to remedy.

The Congressional Research Service has identified forty different federal
laws that contain anti-retaliation and whistleblower protection. See Jon O.
Shimabukuro et al., Survey of Federal Whistleblower and Anti-Retaliation Laws,
Cong. Research Serv. Report No. R43045 (April 22, 2013), available at
http://fas.org/sgp/crs/misc/R43045.pdf. These are all laws that relate directly to
workplace issues. Nothing in the FAA preempts the application of other federal
laws. A few examples are mentioned below.

The federal Fair Labor Standards Act, 29 U.S.C. § 201, et seq., allows for the
District Courts to grant injunctive relief to “restrain violations of [the Act].” See
29 U.S.C. § 217.8 The application of the arbitration procedure would prevent an
individual or a group of individuals from seeking injunctive relief that would apply
to all employees or apply in the future to themselves and other employees.?

The same is true with respect to ERISA, 29 U.S.C. § 1001, et seq. The MAA
extends to “all Disputes under ... the Employee Retirement Income Security Act

....0 (J.A. 108, 168.) The arbitration procedure would prohibit an employee from

8 It is not contradictory to refer to the rights under federal statutes and raise the
question of commerce jurisdiction with respect to the FAA. The difference is that
the FAA regulates dispute resolution or the employment dispute, not the commerce
activity of the employer. There would be, in most cases, federal court jurisdiction
over the FLSA claim, but that would not mean that the FAA would also apply based
on the same FLSA constitutional commerce standard.

9 Even a claim by an employee that she was not paid for overtime after forty hours,
as required by the FLSA, would not affect commerce if the claim was based on the
promise in the handbook to pay overtime. The pursuit of that claim for a few
dollars of overtime would not affect commerce for FAA purposes.
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going to court with respect to a claim involving a benefit covered by ERISA, even
though the statute expressly allows for equitable relief. 29 U.S.C. § 1132(a)(1) and
(3).

The arbitration procedure would prevent employees from bringing a
complaint to the Occupational Safety and Health Administration seeking
investigation and correction of worksite problems affecting all employees where
action after the investigation would be necessary.

The MAA would prevent an employee from filing an EEOC charge that could
lead to EEOC court action seeking systemic or class wide relief. It would prevent
the employees from participating in systemic charge investigations. 42 U.S.C.

§ 2000e-8(a). Commissioners may file charges on their own (42 U.S.C. § 2000e-5(b)),
which the MAA would prohibit.

The arbitration procedure would prevent employees from bringing unlawful
immigration practices to the attention of the Office of Special Counsel. U.S. Dep’t of
Justice, Office of Special Counsel for Immigration-Related Unfair Employment
Practices, available at http://www.justice.gov/crt/about/osc/.

It would prohibit anonymous actions. Does I Thru XXIII v. Advanced Textile
Corp., 214 F.3d 1058, 1068 (9th Cir. 2000).

The arbitration procedure would prohibit actions under the federal False
Claims Act. U.S. Dep’t of Justice, The False Claims Act: A Primer, available at
http://www .justice.gov/sites/default/files/civil/legacy/2011/04/22/C-
FRAUDS_FCA_Primer.pdf. For example, an employee could not claim that, on a
federal Davis-Bacon project, the employer made false claims for payment while not
paying the prevailing wage. An employee could not claim, along with others, that
the employer is overcharging on a government contract. See United States ex rel.
Wall v. Circle C Constr., L.L.C., 697 F.3d 345 (6th Cir. 2012). This kind of litigation

serves an important public purpose but would be foreclosed by the arbitration
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procedure. This kind of claim is necessarily brought as a group action, since the
relief sought includes a remedy for the underpayment of a group of workers.

The arbitration procedure would prohibit an employee from bringing a claim
to the Department of Labor that Hobby Lobby violates the provisions of the Fair
Labor Standards Act regarding employment of minors.

The arbitration procedure, by its terms, undermines the enforcement of these
federal statutes, which envision private efforts to enforce their purposes for all
employees and for the public interest.

There are a multitude of federal laws that govern the workplace. The
arbitration procedure prohibits an employee acting collectively or to benefit others
from seeking assistance before those agencies and in court to effectuate the
purposes of those statutes. Hobby Lobby could discipline an employee who violates
this policy. The arbitration procedure would prohibit the employee from doing so
for the benefit of employees acting collectively. The purposes of those statutes
would include not only individual relief for the employee himself or herself, but also
relief that would protect the public interest in enforcement of those statutes.

For these reasons, the arbitration procedure itself is invalid, because i1t would
prohibit an employee from seeking concerted relief with respect to other federal
statutes and because it would prohibit employees from seeking relief that would
benefit other employees. The FAA cannot serve to interfere with the enforcement of

other federal statutes.

2. The Arbitration Agreement Prohibits Representative
Actions That Are Not Preempted by the FAA under State
Law

The California Supreme Court has ruled that an arbitration agreement
cannot foreclose application of the Private Attorney General Act, California Labor
Code §§ 2699 and 2699.3. See Iskanian v. CLS Transp., 327 P.3d 129 (Cal. 2014),
cert. denied, 135 S.Ct. 1155 (2015). See also Sakkab, 803 F.3d 425.
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There are numerous other provisions in the California Labor Code that
permit concerted action. See, e.g., Sonic-Calabasas A, Inc. v. Moreno, 311 P.3d 184
(Cal. 2013), cert. denied, 134 S.Ct. 2724 (2014) (holding that arbitration policy
cannot categorically prohibit a worker from taking claims to Labor Commissioner,
although state law is also preempted from categorically allowing all claims to
proceed before the Labor Commaissioner in the face of an arbitration policy).

The MAA would interfere with the substantive right of the California Labor
Commissioner to enforce the wage provisions of the Labor Code. See, e.g., Cal. Lab.
Code § 217.

There are, additionally, various provisions in the California Labor Code that
allow only the Labor Commissioner to award penalties or grant other relief. The
enforcement of the MAA would prevent employees from collectively going to the
Labor Commissioner seeking these penalties for themselves or other employees. It
would foreclose an employee from asking the Labor Commissioner to seek remedies
for a group of employees. See, e.g., Cal. Lab. Code § 210(b) (allowing only the Labor
Commissioner to impose specified penalties); Cal. Lab. Code § 218 (authority of
district attorney to bring action); Cal. Lab. Code § 225.5(b) (penalty recovered by
Labor Commaissioner); IWC Order 16, Section 18(A)(3). See also Cal. Lab. Code
§§ 245-249 (sick pay law enforceable by Labor Commissioner). Employees could not
collectively seek enforcement of these remedies because the MAA prohibits them
from bringing claims collectively to that agency. The Labor Commissioner could not
participate in any arbitration procedure since the MAA states that the “Employee
and the Company [are] the only parties to the arbitration.” (J.A. 108, 168.) It
would prevent other public officers from enforcing state law for a class or group
upon complaint by employees. See Cal. Bus. & Prof. Code § 17204.

Additionally, under state law, there are a number of whistleblower statutes.

The MAA would prohibit employees from invoking those statutes for relief that
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would affect them as well as others. The California Labor Commissioner lists more
than thirty-three separate statutes that contain anti-retaliation procedures. See
Cal. Dep’t of Indus. Relations, Laws that Prohibit Retaliation and Discrimination,
available at http://www.dir.ca.gov/dlse/HowToFileLinkCodeSections.htm.
California has strong statutory protection for whistleblowers. See Cal. Lab. Code
§§ 1101 and 1102. The MAA defeats the purposes of those statutes that allow
groups to bring claims forward to vindicate the public purpose animating those
provisions.

The MAA is invalid because it prohibits the exercise of these state law rights,
which serve an important public purpose. The burden is on Hobby Lobby to prove

that the MAA does not interfere with other non-preempted state laws.

3. The Arbitration Agreement Unlawfully Prohibits Group
Claims That Are Not Class Actions, Representative
Actions, Collective Actions Or Other Procedural Devices
Available In Court Or Other Fora

The cases focus on the rights of employees to use collective procedures in
courts and other adjudicatory fora. Employees have the right to bring their
collective disputes together as a group, or an individual can represent others to
bring a group complaint. The MAA prohibits such group claims or consolidation.10

This is an essential point, which responds to the repeated dissents of Board
members and the holdings of the courts. They opine that class and collective
actions are created by court rules and that Section 7 cannot override those
procedural and substantive creations of courts. Where these claims are brought by
two or more employees, there is no need to invoke class action, collective action or
any procedural format. It is just two or more employees bringing the same claim

and assisting each other. Alternatively, it can be two or more employees bringing a

10° As to this theory, this avoids the argument that employees do not have the right
to invoke the formalized procedures available in court such as class actions or
collective actions.
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complaint that would require the participation of other employees and would affect
them such as a necessary party. Such group claims stand apart from class actions,

collective actions and representative actions that invoke court adopted procedures.11

4. The Arbitration Agreement Is Invalid And Interferes
With Section 7 Rights To Resolve Disputes By Concerted
Activity of Boycotts, Banners, Strikes, Walkouts And
Other Activities

The arbitration procedure is invalid because it makes it clear that the
employees are limited to the MAA procedure to resolve disputes. It applies to all
disputes, not just disputes that could be brought in a court or before any agency. It
governs “any dispute, demand, claim, controversy ... with or against Company ...
that in any way arises out of, involves, or relates to Employee’s employment ... .”
(J.A. 108, 168.) This would foreclose the employees from engaging in strikes or
boycotting activity, expressive activity or other public pressure campaigns. This is
a yellow dog contract prohibited by the Norris-LaGuardia Act, 29 U.S.C. § 102.
Here, employees are forced to agree that they shall use only the arbitration
procedure to resolve disputes with Hobby Lobby, and thus they would be violating
the arbitration procedure if they were to use another, more effective, forum, such as
a public protest or a strike. Any employee who violates this rule would be subject to
discipline just as he/she would be for violating any other employer rule.

This is an illegal forced waiver of the Section 7 right to engage in lawful
economic activity, including boycotting, picketing, striking, leafleting, bannering
and other expressive activity. That concerted activity could also include seeking a
Union’s assistance in negotiating a better arbitration provision or in invoking the
Arbitration Agreement. The Board’s recognition that the FAA is an unlawful yellow
dog contract under the Norris-LaGuardia Act reaffirms that but does not go far

enough. If the Arbitration Agreement is unlawful under the Norris-LaGuardia Act

11 Since the truck drivers are not covered by the FAA, they would have the right to
engage in activity with other employees.
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and Section 7, it is unlawful because it prohibits other concerted means of resolving
disputes. Employees are not limited to bringing claims concertedly before courts or

agencies;!2 they can do so by direct action.

F. THE ARBITRATION PROCEDURE IS UNLAWFUL BECAUSE
HOBBY LOBBY MAINTAINS OTHER UNLAWFUL PROVISIONS IN
THE EMPLOYER HANDBOOK THAT GOVERN THE ARBITRATION
PROCEDURE

1. The MAA Is a Company Policy, and Those Policies Govern the
MAA: Those Policies, Which Are Unlawful, Render the MAA
Unlawful

The arbitration agreement is in the same handbook that contains these
unlawful rules.13 (J.A. 108-09, 168-69.) The handbook renders the arbitration
agreement unlawful because they restrict the use of it by employees. The handbook
provides in bold: “Any employee who violates this Employee Conduct Policy,
or any other Company policy, procedure, practice, or rule may, in the sole
discretion of management, be subject to disciplinary action, up to and
including termination of employment.” (J.A. 83, 141.) Hobby Lobby has since
acknowledged the invalidity of many of these rules and has signed a settlement
agreement with the NLRB rescinding these rules. See Req. for Judicial Notice filed

concurrently.

12° Surely, every employer would rather force employees to resolve disputes in the
least friendly fora: the courts and arbitration. The Norris-LaGuardia Act and the
NLRA protect the right of employees to settle disputes in the most effective manner,
which is collective action in the workplace. See On Assignment Staffing Seruvs., Inc.,
362 NLRB No. 189 (2015).

13 Hobby Lobby relies on handbook statements to explain and modify the MAA.

For example, the handbooks refer to the MAA and expressly modify or clarify the
MAA. (J.A. 66, 125-26) This applies to the rules discussed above. The handbooks
are also inconsistent with the MAA. For example, the handbooks refer to settling
“legal disputes.” The MAA has no such limitation and includes “any demand, claim,
controversy.”
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2. The MAA Is Unlawful Because It Is Confidential, and Workers
Cannot Disclose the Proceedings

The arbitration procedure is unlawful because the Employee Handbook
contains an unlawful confidentiality provision. That unlawful confidentiality
provision is entitled “Confidentiality Policy,” and it appears in the handbooks. (J.A.
84, 142.) Because that policy would apply to proceedings brought under the
arbitration procedure, the arbitration procedure is unlawful. The confidentiality
provision, for example, encompasses “[c]lonfidential data about employees, including
employee pay rates and performance evaluations.” (J.A. 84, 142.) It also extends to
information “that if disclosed, could adversely affect the Company’s business.” (J.A.
84, 142.) Claims or adverse decisions under the MAA could adversely affect the
Company’s business.

It would prohibit employees from disclosing collective action under the MAA
or would prohibit one employee who invoked the MAA from disclosing the outcome.
It would prevent one employee from disclosing a favorable decision, which another
employee could use.l4

It is well settled that rules prohibiting employees’ discussion of their wages,
hours, or other terms and conditions of employment violate Section 8(a)(1) of the
NLRA. MCPc, Inc., 360 NLRB No. 39 (2014); Flex Frac Logistics, LLC, 358 NLRB
1131 (2012), enforced, 746 F.3d 205 (5th Cir. 2014); see also Scientific-Atlanta, Inc.,
278 NLRB 622, 62425 (1966).

For the reasons addressed above, the confidentiality provision in the
employee handbooks!® and the American Arbitration Association rules renders the

MAA unlawful.

14 This forecloses the use of issue or claim preclusion against Hobby Lobby.

15 See, e.g., Carmona v. Lincoln Millennium Car Wash, Inc., 226 Cal.App.4th 74,
79, 89 (2014) (confidentiality clause that is one sided renders arbitration agreement
substantively unconscionable).
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3. The Solicitation Policy Renders the MAA Unlawful
The solicitation policy in the handbooks is unlawful. (See J.A. 85, 143.)

Employees may not “solicit for any other cause during work time.” (J.A. 85, 143.)
This would prohibit employees from soliciting other employees to help them in any
claim that they might bring under the MAA. The policy would furthermore prohibit
employees from retaining documents in their possession to support their claims.
Finally, the policy prohibits employees from distributing “literature or printed
material of any kind in work areas at any time.” (J.A. 85, 143.) This would prevent
them from soliciting or seeking printed material in support of claims or even copies
of the Employee Handbook. Although Hobby Lobby could investigate, seek
witnesses and documents, employees could not do the same to advance their claims

through the MAA.

4. The Loitering Policy Interferes With the MAA

The loitering policy in the handbooks prohibits employees from remaining in
parking lots in order to solicit assistance to bring claims. (J.A. 85, 143.) This

affects the ability of employees to bring claims collectively or jointly under the MAA.

5. The Email Usage Policy Interferes With the MAA

The email usage policy in the handbooks prohibits employees from sending
“unsolicited email messages.” (J.A. 89, 149.) This prohibits employees from sending
emails to other employees about claims. They could not seek information or
witnesses to support their claims. This interferes with Section 7 rights of

employees to resolve claims under the MAA.

6. The Computer Usage Policy Interferes With the MAA

The computer usage policy in the handbooks interferes with the MAA
because “email may not be used to solicit donations or support on behalf of
individuals or organizations.” (J.A. 87—88, 147—48.) This violates Purple
Communications, Inc., 361 NLRB No. 126 (2014), and interferes with the MAA.
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Employees would be prohibited from soliciting support for individual claims or any
group claims brought under the MAA. Cf. Fresh & Easy Neighborhood Market, Inc.,
361 NLRB No. 12 (2014) (the solidarity principle allows employees to ask another

employee for support).

7. The MAA Is Unlawful Because It Is a Company Policy and Is
Enforceable By Way of Discipline

The MAA is contained within the Employee Handbook. It is thus a policy
maintained by the Respondent. The Respondent makes it plain that any conduct
“Inconsistent with any of the Company’s policies ... may ... be subject to
disciplinfe].” (See J.A. 8283, 140-41.)

Because Hobby Lobby makes it clear that it will discipline employees for acts
that violate the Company’s policies, employees are subject to discipline if they file
charges with the Labor Board or file claims of any kind, including class or collective
or concerted claims.

The Board assumes that employers will enforce company policies and rules
by way of discipline. Thus, the maintenance of those rules is unlawful because of
the threat of discipline. No employer maintains rules and announces to employees
1t will not enforce rules by way of discipline. Here, Hobby Lobby makes it explicit

that employees may be disciplined for violation of these rules.

8. The MAA Contains a Penalty Provision For Excercising Section
7 Rights
The MAA provides:

Should any party institute any action in a court of law or
equity against the other party with respect to any Dispute
required to be arbitrated under this Agreement, the
responding party shall be entitled to recover from the
initiating party all costs, expenses and attorney fees
incurred to enforce this Agreement and compel
arbitration, and all other damages resulting from or
incurred as a result of such court action.
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(J.A. 109, 169.) This penalizes workers who may institute any action in court. This
penalizes employees additionally because of the threat of a damage award. This
chills employees who may want to exercise their Section 7 rights to bring a court

action.

9. The Handbook Contains a “Free Peek” Provision, Which Gives
An Unfair Advantage To the Employer and Interferes With the
Section 7 Rights of Employees

The handbooks provide for an “Open Door Policy.” (J.A. 65, 124-25.) It

immediately precedes the MAA. It states, “If an employee has any problem relating
to his/her job, the employee should promptly and frankly discuss it with his/her
supervisor.” (J.A. 65, 124.) This gives Hobby Lobby an unfair “free peek” at
employee disputes. Such free looks are considered substantively unconscionable.16
The MAA also contains a “free peek” provision that is mandatory: “Prior to
submitting a Dispute to arbitration, the aggrieved party shall first attempt to
resolve the Dispute by notifying the other party in writing of the Dispute.” (J.A.
108, 168.) These provisions interfere with Section 7 rights for employees who want

to refrain from presenting their dispute to management until arbitration.

10. The MAA Is Only In English and Thus Deprives the Employees
of Their Section 7 Rights To Read, Understand and Discuss
Collectively The MAA and the Applicable Provisions In the
Handbook

Employees have the fundamental right to discuss their terms and conditions
of employment. This necessarily includes understanding those terms. Hobby Lobby
has presented no evidence that it provides the MAA or the handbook in any
language other than English. More than just interfering with Section 7 rights, it
prevents Section 7 rights by keeping the MAA secret by having it and the

handbooks in an incomprehensible format.17

16 Carmona, 226 Cal.App.4th at 89.
17 This renders it procedurally unconscionable. Carmona, 226 Cal.App.4th at 85.
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11. Summary

There are a number of provisions in the employee handbooks that undermine,
interfere with and restrict the right of employees to bring claims collectively or even

individually, and they render the MAA unlawful.

G. THE MAA IS UNLAWFUL AND INTERFERES WITH SECTION 7
RIGHTS

1. The MAA Is Unlawful Because It Imposes Additional Costs On
Employees To Bring Employment Related Disputes

The MAA increases the costs of employees who bring claims concerning
working conditions. They cannot share expert witness fees, deposition costs,
copying costs, attorney’s fees and many other costs associated with bringing and
pursuing claims. Bringing them as a group includes sharing those costs. Sharing
costs is concerted activity. Thus, the MAA expressly penalizes workers by

increasing their costs in violation of Section 7.

2. The MAA 1Is Unlawful Because It Would Prohibit an Employee
of Another Employer From Assisting a Hobby Lobby Employee
or Joining With a Hobby Lobby Employee To Bring a Claim

Separately, an employee of any other employer is also an employee within the
meaning of the NLRA. Eastex, Inc. v. NLRB, 437 U.S. 556 (1978). Such other
employee could assist an employee of Hobby Lobby or join with a claim brought by a
Hobby Lobby employee.18 The rights of all other employees of other employers are
violated by the MAA independently of whether it violates just the Section 7 rights of
Hobby Lobby employees. The MAA cannot apply to an employee of another
employer, nor can it prohibit a Hobby Lobby employee from joining with an
employee of another employer.

Furthermore, it would prohibit employees of Hobby Lobby from bringing
group complaints with employees of “affiliates, subsidiaries, officers, directors,

agents, attorneys, representatives, and/or other employees” described in the MAA

18 The ALJ did not address this issue.
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even though those “affiliates, subsidiaries, officers, directors, agents, attorneys,
representatives, and/or other employees” are not parties to the MAA.Y (J.A. 108,
168.)

Here, moreover, it discourages union activity where the employees have
selected a union as their representative but are precluded from engaging the union
to pursue group claims on their behalf. It would prohibit a union that represents

employees from bringing any claim on behalf of represented employees.

3. The MAA Is Unlawful and Interferes With Section 7 Rights
Because It Applies To Parties Who Are Not the Employer But
May Be Agents of the Employer or Employers of Other
Employees Under The Act

The MAA is invalid because it applies to other employers. The MAA extends
to disputes with the Company, its “affiliates, subsidiaries, officers, directors, agents,
attorneys, representatives, and/or other employees.” (J.A. 108, 168.) None of the
other named parties is bound to arbitrate claims against the employee except the
Company itself. The MAA does not bind the “ affiliates, subsidiaries, officers,
directors, agents, attorneys, representatives and/or other employees” affiliated with
the employer and so on. Each of these persons could be an employer or joint
employer within the meaning of the Act. Yet, the employee is bound to arbitrate
claims against those individuals where those claims arise out of wages, hours and
working conditions to the extent they are the employer.20

There are many wage and hour statutes that can impose joint liability. Thus,
the MAA prohibits Section 7 activity against parties who are not the employer and

thus is overbroad and invalid. This would affect the employees’ right to bring

19 This conduct is inherently destructive of Section 7 rights because it limits Section
7 activity on its face without a business justification. NLRB v. Erie Resistor Corp.,
373 U.S. 221 (1963), and NLRB v. Great Dane Trailers, Inc., 388 U.S. 26 (1967).

20 See First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938 (1995).
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claims against joint employer relationships. See Browning-Ferris Indus. of Cal.,

Inc., 362 NLRB No. 186 (2015).

4, The MAA Is Unlawful and Interferes With Section 7 Rights
Because It Restricts the Right of Workers To Act Together To
Defend Claims By the Employer Against Them

Employees have the right to band together to defend against claims made by
the Employer or other employees. Although an employee might choose to refrain
from concerted activity against the employer, that employee may wish to engage in
joint activity where there are joint or related claims against several employees.
Under the MAA, they could not jointly defend themselves but would have to defend
themselves individually in separate actions. There may be cross-claims, counter-
claims or claims for indemnification. The MAA is facially invalid since it prohibits
group action to defend against claims jointly.2!

5. The MAA Is Unlawful Under The Norris-LaGuardia Act
The Norris-LaGuardia Act, 29 U.S.C. § 101, et seq., states that, as a matter of

public policy, employees “shall be free from the interference, restraint, or coercion of
employers of labor, or their agents, in the designation of ... representatives [of their

own choosing] or in self-organization or in other concerted activities for the purpose

of collective bargaining or other mutual aid or protection.” 29 U.S.C. § 102. The act
declares that any “undertaking or promise in conflict with the public policy declared
in section 102 ... shall not be enforceable in any court of the United States ... .”

29 U.S.C. § 103. The MAA plainly interferes with the rights guaranteed by this
federal law. The FAA does not eliminate the rights guaranteed by the Norris-

LaGuardia Act. This argument is fully explored in the law review article written by

Professor Matthew Finkin, The Meaning and Contemporary Vitality of the Norris-

21 For example, employees would have to hire lawyers who would cost more for
individual representation. Employees could not share the costs of expert witnesses,
document production, depositions, etc. The simple fact that individual actions
increase the costs on the workers makes it a penalty and violates Section 7.
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LaGuardia Act, 93 Neb L. Rev 1 (2014). He forcefully argues that an agreement to
waive collective actions is a quintessential yellow dog contract prohibited by the
Norris-LaGuardia Act. The ALJ agreed. We repeat this here to reinforce our
arguments. See Epic Systems Corp., 823 F.3d 1147.

H. THE BOARD IMPROPERLY APPROVED THE JOINT MOTION OF
THE GENERAL COUNSEL AND THE RESPONDENT TO SUBMIT
THIS MATTER ON A STIPULATED RECORD

The Committee objected to the submission of this case on the stipulated
record. (J.A. 226-31.) The ALJ overruled those objections. (J.A. 232-35.) The
Objections were offers of proof. The Committee sought to prove many facts that
were related to the Section 7 issues in this case. The following are some examples:

The Committee offered to prove that the brand of religion espoused by Hobby
Lobby and its owners has a core tenet of concerted protected activity. That is, the
religion encourages its members and adherents to engage in helping workers
improve their wages, hours and working conditions through concerted activity.

The Committee offered to prove that Hobby Lobby, on many occasions, has
encouraged employees to work with other employees to resolve workplace issues.
The employees have been counseled that working together to resolve these problems
1s a religious belief and tenet.

The Committee offered to prove that the same is true of many other religions.

The Committee offered to prove that, as part of these core tenets, religions
teach that employees should work together to assist each other to improve their
working conditions, including working conditions that affect each other.

The Committee offered to prove that these are core tenets of religions of
employees of Hobby Lobby and employees of other employers. Further, the
Committee offered to prove that employees of Hobby Lobby and other employers

hold these views as sincere religious beliefs.
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The Committee offered to prove that the arbitration procedure contained in
Hobby Lobby’s policies, either using the American Arbitration Association or the
Christian Conciliation, is a process that is time consuming, expensive and
mefficient. The procedures do not serve the purposes of the FAA and also interfere
with effective vindication of Section 7 rights. See Robert Gorman & Matthew
Finkin, Labor Law Analysis and Advocacy, Chapter 8.2 (JURIS 2013) (explaining
the right of employer to limit Section 7 activity depends on legitimate business
justification).

The Committee offered to prove that Hobby Lobby has disciplined many
employees for violations of company policies. Thus, employees would reasonably
understand that a violation of the MAA could lead to discipline.

The Committee offered to prove the Rules of the American Arbitration
Association require confidentiality, which interferes with the Section 7 rights of
employees to disclose the proceedings. The Rules of the Christian Conciliation
encourage application of religious principles, which include the religious principle of

employees helping other employees solve workplace disputes.

l. THE RELIGIOUS FREEDOM RESTORATION ACT EXTENDS TO
THE CORE RELIGIOUS ACTIVITY OF HELPING OTHER WORKERS,
AND THE FAA, NLRA AND NORRIS-LAGUARDIA ACT HAVE TO BE
APPLIED TO PROTECT THIS RELIGIOUS RIGHT

Section 7 protects the right of employees to engage in concerted protected
activity which extends to asking for help in work place issues from other employees.
Fresh & Easy Neighborhood Market, Inc., 361 NLRB No. 12. Such concerted
activity is a central principle of religion, including the brand of religion that Hobby
Lobby professes in the work place. Protected concerted activity for mutual aid and

protection is core religious activity.
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In 1993, Congress enacted the RFRA. 42 U.S.C. §§ 2000bb—2000bb-4. It was
enacted in response to a Supreme Court decision, Employment Division v. Smith,
494 U.S. 872 (1990), which many saw as restricting the exercise of religion.

The Act in relevant part provides:

(a) In general

Government shall not substantially burden a person's
exercise of religion even if the burden results from a rule
of general applicability, except as provided in subsection
(b) of this section.

(b) Exception

Government may substantially burden a person's exercise
of religion only if it demonstrates that application of the
burden to the person--

(1) 1s in furtherance of a compelling governmental
Interest; and

(2) 1s the least restrictive means of furthering that
compelling governmental interest.

42 U.S.C. § 2000bb-1.
The RFRA came boldly to the attention of the public in Burwell v. Hobby
Lobby Stores, Inc., 134 S.Ct. 2751 (2014). Hobby Lobby operates according to

“Christian” principles.

Hobby Lobby's statement of purpose commits the Greens
to “[h]Jonoring the Lord in all [they] do by operating the
company in a manner consistent with Biblical principles.”
Each family member has signed a pledge to run the
businesses in accordance with the family's religious
beliefs and to use the family assets to support Christian
ministries. In accordance with those commitments, Hobby
Lobby and Mardel stores close on Sundays, even though
the Greens calculate that they lose millions in sales
annually by doing so.

Burwell, 134 S.Ct. at 2766 (citations omitted).

Moreover, the Court noted:
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Even if we were to reach this argument, we would find it
unpersuasive. As an initial matter, it entirely ignores the
fact that the Hahns and Greens [owners of Hobby Lobby]
and their companies have religious reasons for providing
health-insurance coverage for their employees. Before the
advent of ACA, they were not legally compelled to provide
Insurance, but they nevertheless did so — in part, no
doubt, for conventional business reasons, but also in part
because their religious beliefs govern their relations with
their employees.

Id. at 2776.

The statement of purpose described above comes directly from the Employee
Handbook. (See J.A. 59, 118.)22 The Supreme Court in Burwell held that the
application of a portion of the Affordable Care Act imposes substantial burden on
the religious beliefs of the owners of Hobby Lobby. It did so because there was a
regulation requiring that contraceptives be provided over the religious objections of
the owners. The Court held that this “contraceptive mandate imposes a substantial
burden on the exercise of religion ... .” Burwell, 134 S.Ct. at 2779.

The Court then went on to state:

The Religious Freedom Restoration Act of 1993 (RFRA)
prohibits the “Government [from] substantially
burden[ing] a person's exercise of religion even if the
burden results from a rule of general applicability” unless
the Government “demonstrates that application of the
burden to the person—(1) is in furtherance of a
compelling governmental interest; and (2) is the least
restrictive means of furthering that compelling
governmental interest.”

Id. at 2754.
To the extent that the FAA enforces a prohibition against collective activity,

it not only burdens but prohibits such collective activity, which is a core religious

22 Mardell, Inc., a subsidiary, has a more pronounced religious function because
Mardell operates “Christian and educational supply stores in numerous states.”
(J.A. 118)
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activity. Here, there is clear tension: the right to help the fellow worker protected
by the NLRA and the Norris LaGuardia Act against the limitation imposed by the
FAA. The RFRA teaches that the FAA must give way to the religious right to help
fellow workers.

Nor is there any governmental interest. The NLRA and Norris-LaGuardia
Act defeat the argument that there is any governmental interest in forbidding or
burdening group action because they serve to protect such activity.

Finally, the application of the FAA does not reflect a “least restrictive” means
of accomplishing any compelling governmental interest in preserving and protecting

arbitration in general.

The least-restrictive-means standard is exceptionally
demanding, and it is not satisfied here. HHS has not
shown that it lacks other means of achieving its desired
goal without imposing a substantial burden on the
exercise of religion by the objecting parties in these cases.
See §§ 2000bb—1(a), (b) (requiring the Government to
“demonstrat[e] that application of [a substantial] burden
to the person ... is the least restrictive means of furthering
[a] compelling governmental interest”).

Burwell, 134 S.Ct. at 2780 (alteration in original) (citation omitted).

The FAA could easily be applied to contracts in commercial regimes but not
1n application to concerted claims in arbitration by employees governed by the
NLRA. Carving out this exception, which is limited, would be the “least restrictive”
means of achieving the goals of the FAA without interfering with the religious
rights of employees. Thus, the FAA would apply in the AT&T Mobility LLC v.
Concepcion, 563 U.S. 333 (2011), context because no employee religious rights were
at issue.

Hobby Lobby, in its handbook asserts that the workplace is one where
employees, including workers, must operate the business and act in the manner

consistent with their religion:
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In order to effectively serve our owners, employees and
customers, the Company is committed to:

e Honoring the Lord and all we do by operating the
Company in a manner consistent with Biblical
principals [sic];

e Serving our employees and their families by
establishing a work environment and Company
policies which build character, strengthen
individuals, and nurture families; and

e Providing a return on the owners’ investment,
sharing the Lord’s blessings with employees, and
investing in our community.

We believe that it is by God’s grace and provision that the
Company has endured. He has been faithful in the past,
and we trust Him for our future.

(J.A. 59, 118.)

The question then is whether, when workers get together to benefit
themselves in the workplace, is this a religious exercise? That question is easily
answered in the affirmative.

Religions are replete with references to the workplace. The religious exercise
to help fellow workers is a fundamental tenet of every religion. Whether we use the
phrase “brotherly love” or otherwise, every religion encourages workers to help each
other to make themselves and the workplace better.22 The central religious act of
helping other workers is a core principle of Christianity, which seems to govern the
principles by which Hobby Lobby operates.

Hobby Lobby brought its lawsuit to challenge a portion of the Affordable Care

23 This is just a religious version of the solidarity principle explained by the Board
in Fresh & Easy Neighborhood Market, Inc., 361 NLRB No. 12. This is the
application of the most fundamental religious principle: the Golden Rule. See
Wikipedia, Golden Rule, at https://en.wikipedia.org/wiki/Golden_Rule. If some
fellow employees ask for help regarding a workplace issue, the other employee
should help the first.
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Act because it claimed that statute burdened its religious exercise. The Court
found, against the government’s arguments, that the Affordable Care Act imposed a
substantial burden on religious activity and found that the government could not
establish that it imposed the least restrictive means of establishing any
governmental interest.

There are three federal laws at issue:

e The National Labor Relations Act

e The Norris-LaGuardia Act

e The FAA
The RFRA applies to supersede any governmental restriction on the free exercise of
such religious activity. To the extent that those laws are interpreted in any way to
burden the religious exercise of helping fellow workers, the RFRA requires that
super strict scrutiny be applied.

Here, the NLRA governs the right of employees to engage in concerted
activities. It is nothing more than workers getting together to help themselves and
their families. Thus, there is nothing inconsistent with the application of Section 7,
and any limitation on the scope of Section 7 would be contrary to the religious views
of those who want to help fellow workers.

Hobby Lobby uses as an alternative arbitration process, the Christian
Conciliation’s rule of Procedure for Christian Conciliation. Nothing in its rules
prohibits group or collective or class resolution of disputes. Hobby Lobby’s
prohibition in its MAA is thus contrary to the very religious organizations’
procedures that it adopts. It is also doubtful that, in light of the RFRA, the Board

can invalidate the Christian Conciliation’s religious form of arbitration. And this is
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particularly true since there is a deep tradition of religious arbitration.2¢ The fact
that the very religious-based procedure that Hobby Lobby uses allows group
complaints undermines the application of the FAA to prohibit such collective
disputes from being resolved.

There is no doubt that the FAA, if applied to foreclose concerted activity,
would substantially burden the exercise of religion by those employees who wanted
to work together to help their brothers and sisters in the workplace. It would also
burden those employees of other employers.

The burden shifts at that point under the RFRA for the government to
establish that that substantial burden “is in the furtherance of compelling
government interest.” Here, there is no governmental interest. The government
can simply allow, consistent with the government interest of the National Labor
Relations Act and the Norris-LaGuardia Act, employees to present their claims
concertedly in some forum. Nothing in this case requires that that forum be
arbitration. That forum can be arbitration or in court. This is the central thrust of
Murphy Oil USA, Inc. What an employer cannot do, consistent with the NLRA, the
Norris-LaGuardia Act and the RFRA, is entirely foreclose workers working together
to make their workplace a better circumstance.

The religious exemption principles that we derive from the RFRA are already
in place and have been long recognized for those who have some religious objection
to joining or supporting a union. See 29 U.S.C. § 159. There are some religions that
have the basic tenet that adherents should not join or support unions. Title 7 also
recognizes that an accommodation is sometimes necessary. See EEOC v. Univ. of
Detroit, 904 F.2d 331 (6th Cir. 1990) (holding that because employee’s religious

objection was to union itself, reasonable accommodation was required, allowing him

24 See Michael A. Helfand, Arbitration's Counter-Narrative: The Religious
Arbitration Paradigm, 124 Yale L.J. 2994, 3014 (2015) (“The paradigmatic example
of this counter-narrative is religious arbitration ... .”).
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to make charitable donation equivalent to amount of union dues, instead of paying
dues). Reed v. Int’l Union, United Auto., Aerospace & Agr. Implement Workers,

569 F.3d 576, 577 (6th Cir. 2009). Religious principles often govern and require an
accommodation. EEOC v. Abercrombie & Fitch Stores, Inc., 135 S.Ct. 2028 (2015).

The NLRB has expressly recognized that the RFRA does apply to the NLRA.
Carroll Coll., Inc., 345 NLRB 254, 257 (2005) (finding compelling governmental
interest in ordering employer to bargain to overcome RFRA argument), bargaining
order issued, 350 NLRB No. 30 (2007), and enforcement denied, 558 F.3d 568 (D.C.
Cir. 2009) (holding that constitutional doctrine prohibits Board’s assertion of
jurisdiction). See David B. Schwartz, The NLRA’s Religious Exemption in A Post-
Hobby Lobby World: Current Status, Future Difficulties, and A Proposed Solution,
30 ABA J. Lab. & Emp. L. 227 (2015), and Charlotte Garden, Religious Employers
and Labor Law: Bargaining in Good Faith?, 96 B.U. L. Rev. 109 (2016). This case
establishes that the RFRA does apply to the NLRA. However, no case deals with
Section 7 rights of employees.

For these reasons discussed above, the RFRA applies, and the FAA cannot be
applied to interfere with the religious right of employees to help other employees by
prohibiting employees from jointly working together to improve the workplace and
to help fellow workers with respect to wages, hours and working conditions.2?

VI. THE REMEDY IS INADEQUATE
The Board’s notice and the Decision of the Board should be mailed to all

employees. The Board only requires that Hobby Lobby “[n]otify all current and
former employees who were required to sign the mandatory arbitration agreement
in any form that it has been rescinded or revised ... .” (App. 6.) This notification

without further explanation of what occurred in the proceedings is not adequate

25 The Court must address the application of the RFRA because it contains a
statutory fee requirement. The Committee is entitled to its fees if it prevails on this
ground.
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notice for employees. The Board Decision should be mailed to former employees
and provided to current employees.

Hobby Lobby should be required to toll the statute of limitations for any
claims for the period during which the MAA has been in place until a reasonable
time after employees received the notice so that they may assert any collective or
group claims that they have. Otherwise, the Employer would have had the
advantage of forestalling and foreclosing group claims. This would give employees
an opportunity to learn that the MAA has been rescinded and that they may bring
group or collective claims.

The Board erroneously excused Hobby Lobby’s successful effort to gain
dismissal of two class actions. (See App. 6 n.4.) Hobby Lobby should be required to
allow those class actions to be reinstated with the tolling of the statute of
limitations. “Equitable tolling, a long-established feature of American
jurisprudence derived from ‘the old chancery rule’ ... .” Lozano v. Montoya Alvarez,
134 S.Ct. 1224, 1232 (2014). To the extent that the laws are state law rights, state
law would generally govern. California has a generous equitable tolling doctrine.
McDonald v. Antelope Valley Cmty. Coll. Dist., 194 P.3d 1026 (Cal. 2008). There are
similar doctrines in all states where Hobby Lobby has facilities. Here, tolling is
particularly appropriate because employees were prohibited from bringing any
collective or group actions. In order to remedy this unlawful restriction, the statute
of limitations under any federal or state law should be tolled.”® This Court should
remand to the Board to either grant the tolling remedy or explain why such a
remedy is inappropriate. Ron Tirapelli Ford, Inc. v. NLRB, 987 F.2d 433, 445 (7th

Cir. 1993) (holding remand appropriate where remedy is questioned).

26 This would include any unfair labor practices, which would be filed with the
Board.
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VII. CONCLUSION

For the reasons suggested above, this Court should affirm the Board’s finding
that the MAA violates Section 7. It should, however, find first that the FAA does
not apply. Should, however, the Supreme Court reverse this Court’s decision in
Epic Systems Corp., this Court should either address or require the Board to
address the other issues raised in this brief that would invalidate the MAA,

irrespective of the FAA.
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STATEMENT OF COUNSEL PURSUANT TO CIRCUIT RULE 30(c)

The undersigned counsel for Petitioner, Intervening Respondent and
Intervening Petitioner, Committee To Preserve the Religious Right To Organize,
hereby states that all of the materials required by Circuit Rule 30(a) are included in
the Appendix to this brief. The materials required by Circuit Rule 30(b) are
included in the Joint Appendix filed by Intervening Respondent, Petitioner and

Respondent, Hobby Lobby Stores, Inc.

Dated: December 20, 2016 WEINBERG, ROGER & ROSENFELD
A Professional Corporation

/s/ David A. Rosenfeld

By: DAVID A. ROSENFELD

Attorneys for COMMITTEE TO PRESERVE
THE RELIGIOUS RIGHT TO ORGANIZE
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
SAN FRANCISCO DIVISION OF JUDGES

HOBBY LOBBY STORES, INC,

and Case 20-CA-139745

THE COMMITTEE TO PRESERVE THE
RELIGIOUS RIGHT TO ORGANIZE

ORDER GRANTING GENERAL COUNSEL AND RESPONDENT’S JOINT MOTION
TO SUBMIT STIPULATED RECORD TO THE ADMINISTRATIVE LAW JUDGE AND
SETTING BRIEFING SCHEDULE

L ORDER GRANTING JOINT MOTION

On June 2, 2015, the General Counsel and the Respondent submitted a joint motion 1o
submit a stipulated record to the administrative law judge (stipulation and motion). This motion
and stipulation included a stipulation of issues presented, signed by Respondent and General
Counsel on June 1, and June 2, 2015, respectively, and a submission of joint exhibits and

stipulation of facts signed by the Charging Party, Respondent and General Counsel on May 28,
May 27, and June 2, 2015, respectively.

On June 3, 1 issued an order setting a deadline of June 17, 2015, for the Charging Party to
file and serve its response to the joint motion and stipulation, including any objections, and
setting a deadline of June 24, 2015, for the General Counsel and the Respondent to submit
responses. I have received and considered the Charging Party’s objections to the proposed
stipulated record, the General Counsel and Respondent’s respective reply briefs in response to
the Charging Party’s objections to the proposed stipulated record. For the reasons set forth
below, the General Counsel and Respondent’s joint motion is here by GRANTED.

Section 10(b) of the National Labor Relations Act (the Act) provides for the issuance of a
complaint and notice of hearing based upon a timely filed charge. However, a charging party has
no absolute right to an evidentiary hearing under Section 10(b) if there are no material issues of
fact to be resolved. NLRB v. Brush-Moore Newspapers, 413 F.2d 809, 811 (6th Cir. 1969).
Thus, the General Counsel, who has the primary responsibility for prosecuting cases before the
NLRB, may enter into stipulations without the charging party’s consent subject to the right of a
charging party to introduce contrary evidence or adduce additional facts, B.F. Goodrich, 113
NLRB 152 (1955), enfd. sub nom, UAW v. NLRB, 231 F. 2d 237 (7th Cir. 1956), cert. denied

1
App. 1
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352 U.S. 908. However, where a charging party objects to a stipulation entered into by the
General Counsel, the Board is obliged to set forth “on the record™ its reasons for accepting the
stipulation notwithstanding the charging party’s objections. Concrete Materials of Georgia v.
NLRB, 440 F.2d 61, 68 (5th Cir. 1971).

The Complaint raises three issues: 1) whether the Respondent’s mutual arbitration
agreement (MAA) and related policies require employees, as a condition of employment, to
waive their right to resolution of employment-related disputes by collective or class action in
violation of Section 8(a)(1) of the Act; 2) whether employees would reasonably read the MAA
to prohibit them from filing unfair labor practice charges with the Board in violation of Section
8(a)(1) of the Act; and 3) whether Respondent’s enforcement of the MAA through its motions to
compel arbitration violates Section 8(a)(1) of the Act.

The Charging Party’s first objection asserts that the stipulation erroneously fails to puta
comma between “construction” and “warehouse workers.” The second objection contends there
is inconsistency because different parts of paragraph 4 refer to “team truck drivers” and “truck
drivers.” The Charging Party fails to assert why these minor discrepancies are material and

necessitate a hearing. The stipulated record sets forth these facts in a manner sufficient for me to
decide the issues in the case.

The third objection asserts that the stipulation of facts does not contain any information
about employee meetings to determine whether remedial notices could be read in these employee
meetings. The General Counsel has not requested a notice reading as a remedy in the complaint.
The Charging Party may argue for remedies not requested by the General Counsel and I will
consider them at the compliance stage if I find merit to the General Counsel’s complaint. Such
evidence is not, however, relevant to the merits of this case.

The Charging Party’s fourth and fifth objections assert that the Charging Party should be
permitted to submit evidence that arbitration will not be speedy, efficient, or expeditious. Any
decision on the merits of this case, however, will rely on established Board precedent, Murphy
Oil US4, Inc., 361 NLRB No. 72 (2014), which the administrative law judge is not empowered
to disturb. Any arguments regarding the legal integrity of Board precedent, including the
foundations upon which it rests, are properly addressed to the Board. The stipulated record sets
forth the relevant facts in a manner sufficient for adjudication under existing Board precedent.

The Charging Party’s sixth objection concerns whether the process of dispute resolution
affects interstate commerce, The Charging Party and the Respondent admit that the National
Labor Relations Board has jurisdiction with respect to commerce. See Stipulation of Fact, p. 5,
paragraph 3; Charging Party’s Objections to Proposed Stipulated Record, p. 2, Objection #6; and
Respondent’s Answer to Amended Complaint, p. 2, paragraph 3.

The remainder of the objections, 7-13, relate to collective action and religion, and are
outside the scope of the General Counsel’s complaint.

2
App. 2
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For the foregoing reasons, I GRANT the joint motion of General Counsel and
Respondent to hear this case on stipulation, and approve the Stipulation they submitted.’

L ORDER SETTING BRIEFING SCHEDULE

Briefs in this matter will be due on August 3, 2015. See Section 102.111 of the Board’s
Rules and Regulations, governing the timeliness of briefs.
SO ORDERED this 29" day of June, 2015.

Orr A2

Eleanor Laws
_ Administrative Law Judge

Service via fax & email;
For the NLRB Region 20
Yasmin Macariola, Esq. Fax: (415) 356-5156

Email: yasmin.macariola@nirb.gov
For the Respondent
Frank Birchfield Esq. Fax: (212) 492-2501

Email: frank birchfield@ogletreedeakins.com
For the Charging Party
David A. Rosenfeld, Esq. Fax: (510) 337-1023

Email: drosenfeld@unioncounsel.net

* £or this reason, | do not find relevant the documents the Charging Party requested in it subpoena duces tecum to
the Respondent. | will address this fully in my decision, Nothing precludes the Charging Party from making an
offer of proof and providing supporting argument in his brief.

3

App. 3
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UNITED STATES OF AMERICA
BE!?{)RE THE NATIONAL LABOR RELATIONS BOARD
SAN FRANCISCO DIVISION OF JUDGES

HOBRY LOBBY STORES, INC.
and Case  20-CA-139745

THE COMMITIEE TO PRESERVE THE
RELIGIOUS RIGHT TO ORGANIZE

ORDER GRANTING GENERAL COUNSEL AND RESPONDENT’S JOINT MOTION
TO SUBMIT STIPULATED RECORD TO THE ADMINISTRATIVE LAW JUDGE AND
SETTING BRIEFING SCHEDULE

L ORDER GRANTING JOINT MOTION

On June 2, 2015, the General Counsel and the Respondent submitied s joint motion to
submit a stipulated record to the administrative law judge (stipulation and motion). This motion
and stipulation included a stipulation of issues presented, signed by Respondent and General
Coursel on June 1, and June 2, 2015, respectively, and a submission of joint exhibits and
stipulation of facts signed by the Charging Party, Respondent and General Counsel on May 28,
May 27, and June 2, 2015, sespectively,

On June 3, T issned an order setting a deadline of June 17, 2015, for the Charging Party to
file and serve its response to the joint motion and stipulation, including any ohjections, and
setting a deadline of June 24, 2013, for the General Counsel and the Respondent to submit
responses. I have received and considered the Charging Party’s objections 1o the proposed
stipulated record, the General Counsel and Respondent’s respective reply briefs in response to
the Charging Party’s objections to the proposed stipalated record. For the reasons set forth
below, the General Counsel and Respondent’s joint motion fs here by GRANTED.

Section 10(b) of the Nationa] Labor Relations Act (the Aet) provides for the issumnce of &
complaint and notice of hearing based upon & timely filed charge. However, a charging party hss
uo shsolute right to an evidentiary bearing under Section 10(b) if there are no material issues of
fact to be resofved. NLRB v. Brush-Moore Newspapers, 413 F.2d 809, 811 {6th Cir, 1969).
Thus, the General Counsel, who has the primary responsibility for prosecuting cases before the
NLRB, may enter into stipulations without the charging party’s consent subject to the right of 2
<harging party to intraduce contrary evidence or adduce additional facts, 8.5, Goodrich, 113
NLRB 152 (1953), enfd. subnom, UAW v. NLEB, 231 F. 24 237 (7th Cix. 1956), cert. denied

1
App. 4
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Hobby Lobby Stores, Inc. and The Commiftee to Pre-
serve the Religions Right to Organize. Case 20--
CA-139745

May 18, 2016
DECISION AND ORDER

By CHARMAN PEARCE AND MEMBERS MISCIMARRA
AND MCFERRAN

On September 8, 2015, Administrative Law Judge Bl
eanor Laws issued the attached decision. The Respond-
ent filed exceptions and a supporting brief. The General
Counsel filed an answering brief, and the Respondent
filed & reply brief. The General Counsel and the Chare-
ing Party each filed cross exceptions and a supporting
brief, The Respondent filed answering briefs, and the
(}amemi Counsel and the Charging Party filed reply
briefs.!

The National Labor Relations Board has delegated its
authority in this proceeding fo a three-member panel.

The judge found, applying the Board's decisions in D,
R. Horton, 357 NLRB 2277 (2012}, enf. denied in rele-
vant part, 737 F.3d 344 (5 Cir. 2013}, and Murphy Gil
USA, Inc., 361 NLRB No. 72 (2014), eof. denied in rele-
vant part, 808 F.3d. 1013 (3th Cir. 2015), that the Re-
spondent violated Section 8(a){1) of the Act by maintain-
ing and enforcing an srbitration agreement that requires
emplayees, as a condition of emplovment, to waive their
rights to pursue class or collective actions tavolving em-
ployment-related claims in all forums, whether arbitmal or
judicial. The judge also found that mainteining the arbi-
tration agreement violated Section $(a)(1) because em-
ployees reasonably would believe that it bars or resiricts
their right to file unfair labor practice charges with the
Board.

The Board has considered the decision snd the record
it light of the exceptions and briefs,” and we affirm the

¥ fo addition, pursuant to Relions Energs, 339 NLRB 66 (2003}, the
Charging Pty Siled 1 posthrie! Jotier calling the Board's attention to
revent cage suthority,

On Jaweary 29, 2018, the Charging Party fled 4 “motive to sllow
m‘a? argament and w&gmﬁm for public notive.™ The Respondeat’s

o abse o ol argument. We deny e Charging Par-
1¥"s motion, and the Respondent's request, as the record, exceptions,
and briefs adoquately prosent the fssues and positions of the parijes.

* We find 00 medit in the Charging Party®s cepss-oxoeptions, whivh
ruise substastive wguments that are wholly outside e soope of the
Genersl Counsels complaing, Tt is woll seitled that o charging pasty
capnol enlarge upon or change the General Counsel’s theory of & case,
Kimeryse Corp., 305 NLRB 710 (19911 Likewise, we reject the Charg-
ing Party's srgament that the judee npropesly spproved the joint mo-
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judge’s rulings, findings and conclusions,” and adopt the
recommended Order as modified and st forth in full
below*

tion of the Groeral Counsel and the Respondent for har to resolve the
case on @ stipulated reeord.  The stiputated recond inchades sufficiont
svidence to evaluate the complaint, and the sdditionn] evidence that the
Charging Parly sought to introduce esceeded the scope of the Gonersl
Counsel's thaory.

¥ I adopting the judge’s conclusions fhat the Respoudent violsted
Sew. 8]} by mwintaining and onforcing #s Agrooment, we do aot
vy on Ter fndings that: {13 the bueden was on the Reapondent to show
that it Agreement was subdeet 1o the Federal Arbitration Act (FAAY
{2} fhe Respondent failed to show that s Agreoment affected cone
merce within the meaning of the FAA: and {3) the Respondent’s team
sruckdrivers wire exempt from the FAA. We may asstmne for purposes
of this case thet the FAA is appliceble beoause, consstent with owr
decisions in D. R. Horton swd Muephy O, supra, “{ffinding 2 mandato
ry whitretion agreement unlawiut under the Nutfonal Labor Relations
Act, msofar g5 it proclodes eoployess from brioging joint, class, or
voflective workplace olsims in any forum, does not condiier with the
Foderal Asbitration Act or undermine its policles.” Mraphy O, 365
NLRRE 72, ship op, at 6, citing £ B Horson, saprs, 357 NLRE at 2283~
2288,

To the extont the Respondent argues thet plaintiffs Faedig and Orliz
were not engrged In concerted activity in Bling their cless stion wage
ond bour lawsoits in the United States District Cout for the Centrat
District of Califomis and the Ragtern District of Culifomis, respective
ty, we rojoct that srgument. As the Board made olear in Beyoghe, 362
NLEB No. 152 QOI8) “the fling of an employment-related class or
solfective action by an individos! s an afsompt to initiate, 10 induce, or
Ins prepane for group action apd is therefore sonduct provectad by Sce-
tion 7.7 K., slip op. at 2. Sce also . R, Horton, supre, 357 NLEB at
227,

CGur dissenting colleague, relying on his dissenting position in Aur-
phy OF, 361 NLRB No. 72, slip op. at 23-35 (2015}, would find that
the Respondent’s arbitsation Agreement doos not violate Sec. 8a¥1).
He cbserves that the Act does not “dictate™ any particulse procedures
for the fitigation of nonNLRA claims, and “creates no substantive right
for employees to insist on class-type treatment” of such claime. This is
all surely correct, as the Rourd hes proviously explsined in Murphy O,
abuove, slip op. a1 2, and Bristal Farms, 363 NLRB No. 45, stip op. wt 2
& . 2 (2015} But what our colleague ignores §s that the Adt “docs
cresde & right © purswe joint, class, or colfeetive claimg iF snd a5 svail-
abie, without the interfrence of an emplover-imposed restraint.™ Mo
phy G, above, slip op. ot 2 (omphasis in origissl), The Respondonts
Agreeroent is just such an unlewin! restaint,

Likewise, for the roasons oxplained in Murphy Gif and Brisiof
Farms, there 1t no merit to onr oolleague’s view thet foding the
Agreement wnlawful runs afoul of oraployees™ See. 7 right o “refrain
front™ engaging in profected concerted activity,  See Meephy OF,
above, slip op. at 18; Bristo! Fares, above, stp op. at 3, Ner is be
eorrect in insisting that Seo. 9} of the Act requires the Board o pormit
tudividest employees o prospectively waive their oo 7 right v ¢
gage in concerted legad setivity. See Muwrphy O4, shove, slip op. st 17~
18 Bristol Farms, above, slip op. e 2,

We also ruect G position of our dissenting colleague that the Re
spopdent’s motions © eorped arbiteation wore protocted by the Finst
Amengment's Pedtion Clause, I Bill Johason's Restusransy v. NLEB,
461 TS, at 747, the Court tdentified two situasions in which = lowsult
enjoys so such protection: where the sotion is bovond a Siute court™s
Jurisdiotion because of federal proemption, and where " suit, | . has an
sbiective thit is tegal wnder foderal low.” 461 UL, a8 737 f‘m . Thus,
e Board ey properly restrain Bitigation efforts that have i&c iHegal

App. 5
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AMENDED CONCLUSIONS OF LAW
Substitute the following for Conclusion of Law 3 “3.
The Respondent violated Seciion 8a¥1) when it en-
forced the MAA by asserting the MAA in litigation that
Plaintiffs Pardig and Ortiz brought against the Respond-
ent,”
ORDER

The Mational Labor Relations Board orders that the
Respondent, Hobby Lobby Stores, Inc.,, Okiahoma City,
Oklzhoma, with a place of business iu Szcramento, Cali-
fornia, its officers, agents, successors, and sssigns, shall

1. Cease snd desist from

{a) Maintsining a mandatory arbitration agreement
that employees reasonably would believe bars or restricts
the right to file charges with the National Labor Rela-
tions Board.

(b} Maintaining and/or enforcing & mandatory arbitra-
tion agreement that requires employees, as a condition of
employment, to waive the right 1o maintain class or col-
lective actions in all forums, whether arbitral or judicial.

{c} In any like or related manner interfering with, re-
straining, or cogrcing employees in the exercise of the
righis gnaraneed to them by Section 7 of the Act.

2. Take the following affirmative action necessary {o
effectuate the policies of the Act,

ehjective of Himiting eowployecs” See. 7 rights and enfarcing sn anlaw-
ful contractual provision (such a5 the Respondent’s motions 10 compel
arbifration in the underdying wage and hour kvwsuits here), even i the
litigation was otherwise meritotious or reusoneble. See Murphy O,
supr, stip op. at 20.31; Comverger Corpn, 363 NERB No. 31, stip op.
ab 3 fn 5 Q0135

Finally, we disagroe with our dissenting colleague’s conclusion that
the Respondent’s Agreement does not unlawiully interfere with em-
ployees” right to file udir Jabor practice charges with the Boand, We
note that our colleague repeats an argument previously made, that an
individual arbilration agreement Inwialy may require the arbitration of
unfate labor practice claims if the agrecment resorves to amplovees the
right to file charges with the Board. As explained in Ralphy Groeeey,
363 NLRB Ne. 138, slip op. at 3, that srgument is ot odds with well-
establiched Bourd law,

* We refert the Cliarging Party’s request that we impose additionsi
remedies on the Respondent, as the Charging Party has nof shows thet
the remedies sof forth in 2 B, Hortan and Marphy O are insufficient
o reredy e Respondent's viclgions.

We have amended the jdge’s convlushons of Tew to reflect that fact
that Platntith Fandiy and Oniz, end not the Chareing Party, filed the
Tawsaits against the Rospandent: and we bueve cotrected the Onder fo
reflect the appropriste regionsl office and o conform fo the Board's
standand remedinl bmguage. Beomsse the courts granted the Respond-
ent’s motions fo corpel individual abiation and the lawsesits are po
fonger pending, we find it unnecessary to order the Respondest, as in
Murphy OF {sHp op. ot 21-223, o remedy the Soo Ma¥ 1) enforeement
viglation by notifying the coust that It no longer opposes the lawsuits
filed by Plaintils Fardig and Ontlz. We have wlso substiuted the at-
sahed notices for those of the administrative law fudge.

Filed: 12/21/2016
Fited: 09/21/20186

Pages: 85
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DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

{8} Rescind the mandatory arbitration agreement in all
of its forms, or revise it in all of iis forms to make clear
to employees that the arbitration agreement does not con-
stitute & waiver of their right to maintain employment-
refated joint, class, or collective actions in afl forums,
and that it does nor restrict employees’ vight to file
charges with the National Labor Relations Board,

(b} Notify all current and former employess who were
required to sign the mandatory arbitration agreement in
any form that it has been rescinded or revised and, if re-
vised, provide them a copy of the revised agreement,

{c) inthe manngr set forth in the remedy section of the
jadge’s decision, reimburse Maribel Ontiz and any other
plaintiffs in Ortiz v Hobby Lobby Stores, Ine., 2:13-cv-
G1619-TLN-DAD (E.D. Cal) and Jeremy Fardig and any
other plaintiffs in Fardiy v Hobby Lobby Stores, Inc.,
8:1-cv-00561-IVSAN (C.In. Cal) for reasonzble atior-
neyy’ fees and liigation expenses that they may have
incurred in opposing the Respondents motions to dis-
miss the collective lawsuits and compel individus! arbi-
tration,

{dy Within 14 days after service by the Region, post at
all facilities in California the attached notice marked
“Appendix A" and at sl other facilities employing cov-
ered employees, copies of the attached notice marked
“Appendix B."® Copies of the notices, on forms provid-
ed by the Regional Director for Region 20, afler being
signed by the Respondent’s authorized representative,
shall be posted by the Respondent and maintained for 60
consecutive days in conspicuous places including all
places where notices to employees are customarily post
ed. In addition 1o physical posting of paper notices, the
notices shall be diswibuted electronically, such as by
email, posting on an intranet or an infternet site, andfor
other electronic mesns, if the Respondent customarily
conununicates with its employees by such means, Rea-
sanable steps shall be taken by the Respondent to ensure
that the notices are not altered, defaced, or covered by
any other material. In the event that, during the penden-
cy of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceed-
ings, the Respondent shall duplicate and mail, at its own
expense, a copy of the notice to all current employees
and former employees employed by the Respondent at
any time since April 28, 2014, and any former employees
against whom the Respondent has enforced its mandato-
ry arbitration agreement since April 28, 2014, If the Re-

* 1 this Onder is enforced by a judgment of 8 United States comrt of
#ppeals, the wouds in the sotives rending “Pastnd by Order of the Nie
tions! Labor Relativns Boerd” shall read “Posted Pursusnt to 2 fudg-
sment of the United Srates Count of Appeals Enforcing an Onder of the
National Lobor Relations Board™

App. 6
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HOBRY LOBBY STORER, INU, 3

spondent has gone out of bustness or closed any facilities
other than the one involved in these proceedings, the
Respondent shall duplicate and mail, at its own expanse,

& copy of the notice marked Appendix B” to all eurrent |

employees and former employees emploved by the Re-
spondent at those facilities at any time since April 28,
2014,

{8) Within 21 days after service by the Region, file
with the Regional Director for Region 20 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply,

Dated, Washington, D.C. May 18, 2016

Mark Gaston Pearce, Chairman
Lauren McFerran, Member
{SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissensing.

In this case, my collesgues find that the Respondent’s
Mutual Achitvation Agreement (Agreement) violates Sec-
tion 8(a}(1) of the National Labor Relations Act (the Act
or NLRA} because the Agreement waives the right to
participate in class or collective actions regarding non-
NLRA employment claims. Maribel Ortiz, Jeremy
Fardig, and other employees each signed the Agreement.
Later, Ortiz filed a lawsuit against the Respondent in
federal court asserting class and representative claims for
violations of federal and siale wage and hour laws. In
reliance on the Agreement, the Respondent filed a mo-
tion to compel individual arbitration, which the court
grapted. Fardig and other employees also filed a class
action lawsuit against the Respondent in federal court
alleging violations of wage and hour laws. Again relyving
on the Agreement, the Respondent filed a motion 10
compel individual arbitration, which the court granted.
My colleagues find that the Respondent thereby unlaw
fully enforced its Agreement, [ respectfully dissent from
these findings for the reasons explained in my partial
dissenting opinion in Muwphy Qil US4, Inc? 1 also dis-
sent from my colleagues’ finding that the Agreement

36T NLRB No. 72, slip op, ot 2235 {2014} (Member Miscimarma,
dissenting in part). The Board majorty's bolding in Murphy O inval-
idating cluse-notion waiver age ts wis dented enforcoment by the
Court of Appesds for the Filth Circuit. Murphy O US4, Juc. v NLEB,
&8 P.3d 1013 (3h Cie, 20150

interferes with the right of employees to file charges with
the Board.

Y. The “Class Action” Waiver. 1 agree that an em-
ployse may engage in “concerted” activities for “mutual
#id or protection™ in relation w a clafm asserted under 2
statute other than NLRA® However, Section 8ta}]) of
the Act does not vest awthority in the Board 1o dictate
any particular procedures pertaining to the Htigation of
non-NLRA claims, nor does the Aot render unlawful
agresments in which employees waive class-type ireat-
ment of non-NLRA claims. To the contrary, as dis-
cussed in my partial dissenting opinion in Musphy O,
NLRA Section 9(a) protects the right of every employee
as an “individual” to “presemt” and “adjust” grievances
“at any time.”” This aspect of Section %(a} is reinforced
by Section 7 of the Act, which protects each employee’s
right to “refrain from™ exercising the collective rights
enumerated in Section 7. Thus, 1 believe it is clear that
(i} the NLRA creates no substantive right for employess
to insist on class-type treatment of non-NLRA claims;®
(i) a clags-waiver agreement pertaining to non-NLRA

* T agres that nor-NLRA claims con give riss to “concerted™ sctivie
ties engaged in by two or more cmployess for the “purpose”™ of “mutuat
wld or protection,” which would come within the protevtion of NLRA
Sec. 7. Sew Mwrphy O, above, slip op. © 23-25 (Member Miscinmera,
dissenting in part). Howaver, the existonce or shaence of See. 7 protes-
ton dovs not depend on whether non NLRA claims are pursued 86 &
class or eollective action, bur on whether Sec. T's stotutory require-
srenis are moeb—an issue sepsrate and distinet from whether an individ-
wal smpfoves chaoses to pursae o cladm as a class or collective sation.
Bl see #lso Beoyogle, 382 NLRB Neo 152, ship op, ot 4-3 (2015)
{Member Miscimarss, dissenting),

* Murphy Gil, above, stip op. st 30-34 (Member Miscimares, dis-
sunting in pard. Bes. %) states: “Represcutafives designsted or so-
fected for the purposes of collective bargaining by the majority of the
smployees in & unit sppropriste for such putposes, shall be the exelue
sive representatives of all the employees s such unit Yor the purposes
of eollective burgaintpg in respect 1o mates of pay, wages, hoors of
employment, or other condifians of employment: Provided, That any
miividunl employee or & gronp of employees shall have the vight as any
Hene o present gri o their employer and to have such griev-
ances wdjusied, without the intvevention of the bargaining representa-
tive, 28 lony ey e sdjustment is not inconststent with the ferms of a
cotioetive-bargaining contract or sgreement then iy offect Provided
Further, That the bargaining represeniative hiss been given opperiunity
tir be prosent at such adjustment” (omphasis added). The Act's legisle-
tive history shows that Congress intended 1o presorve overy individind
emplovee’s sight 1o “adivst™ any coployment-related dispute with s
or her eployer. Sce Miophy O/, sbove, stip op. of 3132 (Biomber
Miseiomrrs, dusenting i parth

* When counss have jurisdiction over son-NLRA claims that are po-
tonthally subject to class troatment, the aveilability of chss-type prove-
dures Goes pot vise 1o the Jevel of a substantive right, Sce . 8. Hoarvon,
Inc, v. NLRB, T¥T F3d 344, 362 {(&th Cin 2013 °The use of class
acthon procedures . . . 48 not & substntve sight™) (citutions omigedy,
petition for whoearing on bane donded Ne. 12.60031 ($th Cin 2014y
Deprasit Gupranty Netional Bank v Roper, 445 1S, 326, 333 (1980}
¥ e right of 2 Btigant 1o coaploy Rule 23 is @ procedusml right only,
anciltary to the Heigation of substantive claims,™
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claims does not infringe on any NLRA rights or obliga-
tions, which has prompted the overwhelming majority of
courts o reject t%}ez Board’s position regarding class-
waiver agreements;” and (i) enforcement of a class~
action waiver as part of an arbitration agreement is also
warranted by the Federal Arbitration Act (FAA)® Alt-
hough questions may arise regarding the enforceability
of particular agreements thar waive class or collective
Htigation of non-NLRA claims, ! believe these questions
are exclusively within the province of the court or other
tribunal that, unlike the NLRB, has jurisdiction over such
claims.

Because 1 believe the Respondent’s Agreement was
Iawful under the NLRA, 1 would find it was similarly
lawful for the Respondent to file motions in federal court
seeking fo enforce the Agreement. It is relevant that the
federal courts that had jurisdiction over the non-NLRA

claims granted the Respondent’s motions to compe! arbi-

tration. That the Respondent’s motions wers reasonably
based is also supported by court decisions that have en-
forced similar agreements.” As the Fifth Circuit recently
observed after rejecting {for the second time) the Board's
position regarding the legality of class-waiver agree-
mentsr “[IJt is 3 bit bold for fthe Board] to hold that an
employer who followed the reasoning of our D, R Hor-

* The Fifth Cireuit has repestediy denied enforcement of Board or-
ders invalidatiog & mandatory arbitration sprecment that waived class-
type freatment of son-NLRA clabms. Sew, e, Murply Ol frc, 154
v, NERRB, sbove; 11 R, Horton, Iac. v. NLEB, sbove, The overwhelme-
ing mujority of counts copsideriug the Board’s position have likewise
rejeeted it See Murphy Qfl, 361 NLRB Ne. 72, slip op. 2t 34 (Member
Miscineares, dissesting in part); id., shp op. at 36 fo. 3 (Member Johne
son, dissenting) toollvcting cases): see also Patterson v. Raymours
Furniturs Co., Ing, 38 F. Supp. 3d 71 (3.D.NJY. 2015)% Nowavati v,
Adveco US4, Inc, 99 F. Supp. 3d 1872 (N.D. Cal. 2015), mofion t©
certify for nterfocutory appeal denfed 2015 WL 4035072 (N.D. Cal.
June 30, 2015% Browe v Clticorp Credit Services, Bre, No. 1:12-0v-
00062-BLW, 2013 WL 1461604 (D. fdnho Mar. 25, 2015} (granting
reconsideration of prior delergination that cluss waiver in arbifration
agreement vioksed NLRAY but see Tomen v Rellopy Brown & Root,
LLC, Ne. ED CV 14-1766 DMG (IVTHx, 2016 WIL 316019 {C.D. Cal.
dam 22, 2016}

¥ Because tay colleagues do wot rely on the judge’s findings regard-
ing the FAA's application to the Agreement, ¥ do not address them
cither, Flowever, T disagree with my collcegues” assertion thet, sssun-
ing the FAA upplics here, finding sn arbilration ugrecment that contains
4 chess-action waiver wlaw il under the NLRA doos not conffict with
the FAA. For the reasons exprssiad in oy Morphy O partial Basont
and those theroughly explained in former Member Johuson's dissent in
Murphy O, the FAA roquives that srbitration apreements be enforoed
according to their wms. Musply O, above, sfip op. at 34 (Member
Miscimans, dissonting fo prt): id,, slip op. 8t 49-5% (Member Johnson,
dissenting}.

7 See, .. Muwphy O, Ine., USS v, KLRB, sboves Jebnmohanmady
v. Bloomingdade s, 735 £.34 1072 ¢9th Clr, 20143 12, £ Horon, Bre. v
KLRE, above; Burhorfamd v, Ernse & Yoweg LLP, 726 F.34 29024 Cir,
F013Y% Owen v Briviol Care, fne., 702 F.30 1050 (88 Cie. 2013,

ton deeision bad no basis in fact or law or an “illegal ob-
jective” i doing so. The Board might want to strike a
more respectfl balance between ity views and those of
circuit courts reviewing its orders,”™ 1 also believe that
any Board finding of a violation based on the Respond-
ent’s meritorious federal court motions to- compel arbitra-
tion would improperly risk infringing on the Respond-
ent’s rights under the First Amendment®s Petition Clause,
See Bill Johnson's Restawrants v. NLRB, 461 US. 731
{1983% BE & K Construction Co. v. NLEB, 336 U 8. 516
{2002Y; see also my partial dissent in Murphy O, above,
361 NLRB No. 72, slip op. at 33-33, Finally, for similar
reasons, I do not believe the Board can properly require
the Respondent 1o reimburse Ortiz, Fardig, or any other
plainiffs for their atorneys’ fees and Higation expenses
in the circumstances presented here. Mwphy O, shove,
361 NLRB No. 72, slip op. at 35,

2. Interference with NLRB Charge Filing, 1 disagree
with the judge's finding and my colleagues’ conclusion
that the Agreement violates Section 8(a)(1} by interfering
with NLRB charge filing. The Agreement requires arbi-
tration of all employment-related disputes, including
those arising under the NLRA,” but expressly states that
employees “are not giving up any substantive rights un-
der federal, state, or municipal law (including the right to
Fle olatms with federal, state, or municipal government
agencies)” {emphasis added). The judge found that alt-
bough the Agreement does not preclude filing a charge
with an administrative agency, the Agreement Is unlaw-
ful because it requires arbitration of employment-related
claims covered by the Act. However, for the ressons
stated in my separate opinion in Rose Group d/b/a Ap-
plebee’s Restaurant, 363 NLRB No, 75, slip op. at 3-5
{2015} (Member Miscimarra, concurring in part and dis-
senting in part), I believe that an agreement may lawfully
provide for the arbitration of NLRA claims, and such en
agreement does not unlawflully interfere with Board
charge filing, at least where the agreement expressly pre-
seryes the right to file claims or cherges with the Board
ot, more genersily, with administrative agencies. The
Agreement preserves this right.

2 Murphy Git, Inc., US4 v XLRB, 808 F.3d a1 1021,

* The Agreemant roquires that ®amy dspute, demand, clafm, contro-
versy, cause of action or suit . ., that in any woy atses out of, nvolves,
or welates i Employee's smplovorent . . . shall be submited 1o and
seftled by finul und binding arbittation.” The only claims to which the
Agreement does ot spply are “claims for benefits wnder wnemploy-
ment compensafion Jawa or workers” compensation o™

App. 8



Case: 16-2297
Case: 16-2287

Document: 41
Document: 26-2

HOBRY LOBBY STORTS, INC.

Accordingly, T respectfully dissent,
Dated, Washington, D.C, May 18, 2016

Philip A. Miscimarra, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX A

MNOTICE TO EMPLOYEES
PosrensY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the Usnited States Government

The National Labor Relations Board has found that we
violated Federal lahor law and has ordered us to post and
obey this notice.
FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a urdon
Choose representatives 1o bargain with us on
vour behalf
Act together with other employess for vour bene-
fit and protection
Choose nor to engage in any of these protected
activities.

WE WILL NOT maintain a mandatory arbitration agree-
ment that our employees reasonably would believe bars
or restricts their right to file charges with the National
Labor Relations Board,

WE WILL NOT maintain and/or enforce a mandatory ar-
bitration agreement that requires our employees, as a
condition of employment, to waive the right to maintain
class or collective actions in all forums, whether arbitral
of judicial,

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL rescind the mandatory arbitration agreement
in all of its forms, or revise it in ol of its forms to make
cleur that the arbitration agreement does not constitute a
waiver of your right to maintein employment-related
joint, clags, or collective actions in all forums, and that it
does not restrict your right to file charges with the Na-
tional Labor Relations Board,

WE WiLL notify all current and former employees who
were required 1o sign or otherwise become bound to the
mandatory arbitration agreement in all of #s forms that
the arbitration agreement has been rescinded or revised
and, if revised, Wi witt. provide them a copy of the re-
vised agreement.
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Filed: 08/21/2016
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W

WE WILL reimburse Maribel Ortiz, Jeremy Fardig, and
any other plaintiffs for reasonable attorneys® fees and
litigation expenses that they may have incurred in oppos-
ing our motions to dismiss their collective wage claims
and compel individual arbigration,

Hongy Lossy STORES, e,

The Administrative Law Judge’s decision can be found
at wwwnleh eoviense/ 20-CA-139745 or by using the
QR code below. Alternatively, you can obtain 8 copy of
the decision from the Executive Secretary, National La-
bur Relations Board, 1015 Half Street, 8.E., Washington,
D.C. 20576, or by calling (202) 273-1940,

APPENDIX B

NoTIce To EMPLOYEES
POSTED BY ORDER OF THE
NaTioNaL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us 1o post and
obey this notice.
FEDERAL LAW GIVES YOU THE RIGHT TO
Form, foin, or assist a union
Choose representatives to bargain with us on
your behalf
Act ogether with other employees for your bene-
fit and protection
Choose not 1o engage in any of these protected
getivities,

WE WILL NOT maintain 2 mandatory arbitration agree-
ment that our employees reasonably would believe bars
or restricts their right to file charges with the National
Labor Relations Board.

WE WiLL NOT maintain and/or enforce a mandatory ar-
bitration agreement that requires our emplovees, as a
condition of employment, to waive the right to maintain
class or collective actions in sl forums, whether arbitral
or judicial.

WE WILL NOT in any Hke or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above,

WE WiLL rescind the mandatory arbitration agreement
in all of its forms, or revise i in all of s forms to make
clear that the arbitration sgreement does nof constitute a
waiver of your right to maintuin employmentrelated
joint, class, or eollective actions in all forums, and that it
does not restriet vour right to file chorges with the Me-
tional Labor Relations Board,
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o

WE WILL notifyv all current and former employees who
were required to sign or etherwise become bound to the
mandatory arbitation agreement in all of fis forms tha
the arbitration agreement has been rescinded or revised
and, if revised, wg Wit provide them a copy of the re-
vised agresment.

HOBBY LOBBY STORES, INC.

The Board’s Jecision can  be found at
www.nirb govivare 20-C 4139748 or by using the QR
code below, Altematively, you can obtain & copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1013 Half Street, S.E., Washington,
D.C. 20570, or by calling (202} 273-1940,

Yasmin Macariela, Esq., for the General Counsel,

Frank Birchjicld, Esq., wnd Christopher C. Muwrray, Esg., for
the Respondent,

David Rosenfeld, Esq. for the Charging Party.

DECISION

STATEMENT OF THE CASE

Eresnor Laws, Administrative Law Judge. This case was
wied based on & joint motion and stipulation of facts 1 approved
on June 29, 2015, The charge in this proceeding was filed by
the Commiites to Preserve the Refigious Right to Organize (the
Charging Party} on October 28, 2014, and a copy was served by
regular mail on Respondent, on October 29, 2014, The General
Counsel issued the original complaint on January 28, 2015, and
an amended complaiot on April 9, 2015, Hobby Lobby, Inc.
{the Respondent or Company) filed timely answers denying all
materis! allegations and sefting forth defenses,

On June 2, 2015, the General Counse] and the Respondent
filed a joint motion fo submif 2 stipulated record io the Admin-
istrative Law Judge {Joint Motion). The Charging Party did not
join the Joint Motion. On Jupe 3, | issued an order granting the
Charging Party until June 17, to file & response to the Joint
Motions, including any objections to it. On June 17, the Charg-
ing Party filed objections o the Johnt Motion, and the General
Covnsel and the Respondent, replied to the objections, respec-
tively, om June 23 and 24, [ issued an order granting the Joint
Mpotion over the Charging Party’s objections on June 29,

¥ The hune 3, 2015, order is herchy sdwitted into e rocord us ad-
ministrative Jaw fadge (AL Bxh i, the Chorging Pariy™s Jene 17
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The following issues are presented:

i, Whether the Respondent’s Mandatory Acbitration Agree-
ment (MAA) and related policies maintained by the Respond-
ent, which requires smployees, as 2 condition of employment,
o waive their right to resolution of emplovenent- related dis-
putes by colleetive or class action violates Section S{u)(l) of
the National Labor Relations Act{the Act).

2. Whether the MAA maintzived by the Respondent would
reasonably be read by employees o prohibit them from fing
unfair labor pactice charges with the Bowd in violation of
Section R{a)1 of the Act.

3. Whether the Respondent’s enforcement of the MAA
through ¥s motions to compel arbitration in Joremy Fardiy
v. Hobhy Lobdby Sores, Ine., EH-0nO0361.0VS-AN,
US.D.L., Central District of Califormin; and Orfiz v Hobby
Lobby Swres, Inc, 213ev-01619-TLN-DAD, USDC,
Eastern District Court of Californda, violates Seotion 8(a} 1}
of the Act.

On the entire revord, including my observation of the de-
meanor of the witnesses, and after considering the briefk filed
by the General Counsel, the Respondent, and the Charging
Party, 1 make the following

Fivomos orFaey

1, BBBMCTION

Atall materigl fimes, the Respondent, an Oklshoma corpora-
tion with several stores thronghout the State of California, in-
cliding one in Sacramento, California, has been engaged in
buginess as a retailer specializing in ants, crafis, hobbies, home
decor, holiday, and seasonal products. The pariies admit, and |
find, that at all material times, Respondent has been an employ-
er engaged in commerce within fhe meaning of Section 2(2),
{6) and {7} of the Act.

H. FALTS

The Respondent, Hobby Lobby, is & national retailer of arts,
crafts, hobby supplies, home accents, holiday, and seasomal
products. 1 operates approximately 660 stores in 47 states.

The Respondent employs individuals in various job titles in-
cluding but not limited to the following: office clericals; securi-
ty staffs cashiers: stockers; floral designers; picture framers;
media buyers; craft designers; graphic & web designers; pro-
duction artists; video tutorial hosts; leave assistants: production
quality and complinnce assistants; construction warchouse
workers] customner service representatives; industnial engineers
inventory control specielists: maintenance techniciany; pack-

response s sdmitted as ALT Bxh. 2, the Generst Counsels June 13
reply is admitied a5 ALY Exhi 3, and dhe Reospondont's June 24 reply &5
adivitted us ALY Exh. 4. The following shbreviations aee ased for ¢ite.
tions i this decision: “Jt Mot for the Genoral Counsel and Respond-
ent's joint motton: *le, Exh.” for the exhibits atinched o e joint me-
thon: “GC Br.” for e Goneral Counsel’s brieft *R Br” for the Re-
spondents” brich amnd “CPF Be™ for the Charging Party's brief. Al
hough 3 have ineluded severst ditations to the rocord to hightight par-
Heutar exhibits, Terophasize that sy findings and conclusions are bused
not solely on the evidenge specifcsily oited, but rather are Based my
review and considoration of the ontive reverd,
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ersforder pullers; photo editors; truck-trailer technicians; tracke
trafler technician trainees; social medis writers: sales and use
tax sccountants; and team truck drivers who wransport Re-
spondent’s products acress state lmes. {JL Mol § 4} & ¢
4(b).}

Upon commencing cmployment, all employees receive a
copy of the Respondent’s employee handbook, There are two
different versions of the employee handbouk—uone for employ-
ees in Californis and one for employees outside of California.
Emplovess must sign in veceipt of the handbook and sgree fo be
bound by its terms.  The version applicable 1o employees in
Californin states™

By my signature below, 1 acknowledge that T have received
copy of the Company’s California Emplovee  Handbook
CEmployee  Handbook™. I understand fisis Employee
Handbook contsins important information on flie Company’s
policies, procedures, and rules. It also containg my obliga-
tons as an employes.

T understand that this Emploves Handbook replaces and su-
persedes any and all previous employes handbooks that | may
have received, or sgreements or promises made by any vepre-
sentstive of the Company other than 2 Corporate Officer prior
o the date of my signature below, and that § carmot rely upon
afty promises or Tepresentations made 10 me by anyone con-
cerning the terms and conditions of my employment that are
contrary © or inconsistent with this Employee Handbook, or
aay subsequent written modifications or revisions o this Eme
piayee Handbook posted on the Company’s Employee Indor-
mgtion Boards.

T unsderstand that my employrent with the Compsayy is condi-
tioned upon the contents of this Emplovee Hondbook. { fir-
ther understand that, with the exception of the Submission of
Dispuies 1o Binding Arbiteation secdon of this Employee
Handbook and the Mutual Arbitration Agreement, the Com-
pany may alter, change, amend, rescind, or add to any poli-
¢ies, provedures, or rules set forth in this Employee Handbook
from time to time with or without prior notice. T further under-
stand that the Company will notify me of any material chang.
5 to this Employee Handbook, and that, by continuing em-
ployment afler being so notified of such changes, 1
acknowledge, accept, and agree to such changes as a condi-
tion of my employment and continned employment,

I understand that the employment relationship between me
and the Company Is at-will. | am employed on an at-will ba-
sig, as are all Cmnpzmy employees, and nothing to the contsa-
ry stated apywhere in this Employee Handbook or by any
Company representative chenges my or any emploves’™s ab-
weill status. I am free €o resign at any fme, for any reason, with
or withou! notice. Similarly, the Conmpany is free to terminate
my ermployment at any thme, for any regson, of for no resson
at all, 1 alvo undevstand that nothing in this Emplovee Hamd
book is to be construed as creating, whether by implication or
otherwise, any legal or contrachual oblipations or restrictions

¥ The acksowhadgment of the bandbeok doos pot mmterially difth
far craplovess outside of Cakfornia for purposes of shds dociston,

upen the Company's ability to terminate me a3 a0 coployes
at-will, for any reason af any time. Further, no person, other
than a Corporate Gificer of the Company, may enter into any
writien agreemient mnending this atwill eployment policy or
otherwise alter the at-will employmend status of any employ-
e,

By my signature below, I acknowledge that | have vead and
understand the provisions of this Enploves Handbook and
agree t abide by all Company policies, procedures, practives,
and rules.

Since at least April 28, 2014, the Respondent has maintained
the MAA in its employee handbook. The MAA requires enmv-
ployees o waive resolution of employment-related disputes by
class, Tepresentative or collective action or other otherwise
Jointly with any other person. Since at least April 28, 2014, the
Respondent has required all of He employees fo anisr into the
MAA in order to obtain snd mamtain employment with the
Responders. {3t Mot, $4{2) & 4 40))

The MAA provides, in mlev&m part

This Mutual Arbitration Agreement (“Agresment™), by and
beteeen the undersigned emploves (“Emplovee™) and ¢he
Company, ¥s made in consideration for the continued atowill
employment of Employee, the benefits and compensstion
provided by Company 1o Bmployes, snd Emploves's and
Compuny *s mutual agreement to arbitrate as providad in this
Agreament. Employee sad Company herehy sgree that any
dispute, deruand, cluim, confroversy, canse of sction, or suit
{collectively reformred fo as “Dispute™ that Eowplover may
have, of any time following the scceptance and execution of
this Agreeroent, with or against Company, its affiliates, sub-
sidiaries, officers, directors, agents, attonigys, representatives,
andior other emplovees, that In sy way anises oat of, in-
vislves, or selates to Emplovess employment with Company
or the separstion of Emploves’s employment with Company
{inclading without Hiroitation, all Disputes involving wrongful
fermination. wages, compénsation, work howrs, . . . sexual
harassment, harassment andfor discrinsination based on any
class protected by federal, state or muunicipal law, and all Dis-
putes involving interference andior retaliation relating fo
workers” compensation, family or medical Jeave, heslth and
safety, harassment, discrimination, sndfor the opposition of
harassroent or discrimination, andior any other employment-
related Dispute i et or confract), shall be subwitted to and
settled by final and binding arbitration in the county and state
n which Employee is or was etaploved. Such arbitsation shall
be conducted pursusnt Yo the American Arbitration Assdeis-
tion"s Nationa] Rules for the Resolution of Finployment Dis-
putes or the hstinete for Cleisian Conciliation’s Rules of
Procedare for Christisn Conciliation, then in effect, before sn
wrbitrtor Hicensed to practice lew in the state In whith Em-
ployee is or was employed and who 5 experienced with em-
plovenent law. . . . The parties agree that all Disputes coniem-
plated in this Agreement shall be arbitrated with Emploves
and Company as the only purtics to the arbitration, and St no
Dispute comemplaied in this Agreement shall be wbitmted, or
fitigated i 4 court of law, &5 part of 2 class action, collective
action. or otherwise joinily with any thied party. Prior to sub-
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mitting a Dispute o arbiration, the aggrieved party shall first
atiempl fo resolve the Dispuie by notifving the other paty in
writing of the Dispute, If the other party does not respond to
and resobve the Dispute within 10 days of receipt of the writ-
ten notification, the aggrieved party then may proveed fo arbi-
tration. The parties agree that fhe decision of the arbitrator
shall be final and binding, Judgment on any sward rendered
by an arbitaator may be entered and enforced in any cowrt
having jurisdiction thereof,

This Agreement between Employee and Company o arbiirate
all employment-related Disputes includes, but is not Hmited
to, ali Disputes under or juvebving Title VI of the Civil
Rights Act of 1964, the Civil Rights Acis of 1866 and 1991,
the Age Discrimination in Employmunt Act, the Americans
with Disabilities Act, the Family and Medical Leave Act, the
Fair Labor Standards Act, the Equal Pay Act, the Fair Credit
Act, the Employee Retirerent Income Security Act, and all
other federal, state, and municipal statates, regulations, codes,
ordinances, common laws, or public policies thet regulate,
govem, cover, or rwelate to vguad employment, wronglul fer-
mination, wages, compensation, work hours, invasion of pri-
vacy, fabse imprisonment, sssault, battery, malicious proseeu-
tion, defamation, negligence, personal injury, pain and suffer-
ing, emofional distress, loss of consortium, breach of Siduciary
duty, sexoal homssment, harassment  andfor discrimination
based on sy class protected by federal, state or municipal
law, or inferforence andior setalistion fpvolving workers'
compensation, family or medical leave, health and safisty,
harassment, discrimination, or the opposifion of harzssment or
discrimaination, and any other employment-related Dispuie in
tort or contract. This Agrecment shall not apply to claims for
benefits under unemploytnent compensation laws or workers®
compensation ws,

By agreeing to arbitrate all Disputes, Employee and Company
understand that they are not giving up any substantive rights
under federal, state, or municipal law (including the right to
file clatms with federal, state; or municipal govemment agen-
cies). Rather, Employee and Company are mutually agresing
fo submit all Disputes contemplated in this Agreement to arbi-
tration, rather than 16 a court. Company shall bear the admin-
istrative costs and fees assessed by the arbitration provider se-
lected by Employes: either the American Arbitration Associa-
tion or the Institute for Christizn Conciliation. Corapany shall
be solely responsible for paying the arbitrator’s fee. Except
for those Disputes involving statutory rights under which the
applicable statute may provide for an award of costs and at-
torney’s fees, vach parly to the arbitration shall be solely re-
sponsible for its own costs and attorney’s fees, if any, relating
© any Dispute andfor whitration. Should any party nstisute
any action in 3 court of law or equity against the other parfy
with respect to any Dispute required (o be arbitrated under this
Agreement, the responding party shall be entitled o recover
feor the Inifating pasty all costs, expenses, and atiorney fees
curred to enforce this Agreement and compel wrbitration,
and all other damages resulting from or incurred 25 3 result of
such court action.

Every individusl who works for Corpany must have signed
and retorned to hisher supervisor this Agreement o be elig-
ble for employment and continued employment with Comps~
ny. Further, Employee’s employment or continued employ-
ment will evidence Employee’s acceptance of this Agree-
ment. Employes acknowledges and agrees that Company is
engaged in fransactions involving interstate commerce, that
this Agreement evidences 2 fransaction Involviog commerce,
and that this Agreement is subject to the Federal Arbitration
Act, If any specific provision of this Agreement Is invalid or
unenforoeable, the remainder of s Agreement shall remain
binding and enforceable. This Agresment constifutes the en-
fire mutual agmement 1o arbitrate between Employse and
Company and supersedes any and all pror or contemporane-
ous oral or written agreements or understandings reparding
the arbitration of emplovment-related Dispufes. This Agree-
ment is not, and shall not be construed fo create, & contract of
employment, express or impled, and shall not alter Employ-
e2's abwill emplovment status.

Employee and Company acknowledge that they have read
this Mutual Arbitration Agreement, are giving up any vight
they might have af any point 1o sue each other, are waiving
any right to a jwy #rial, snd are knowingly and voluntarily
consenting 1o all terms and conditions set forih in this Agree-
ment,

(3t. Exhs. I 1} The MAA is also part of the application for
employment with the Respondent, (B Exhs, K, L) It has its
own signatere requirement, The signed MAA & included n
sach new employee”s “new employes packet” und is filed in the
employee’s persornel file, {6 Exhs, M~X.} During the period
of December 18, 2010 to December 18, 2014, Respondent hired
approxipately 65,880 emploveds and re-hired approximately
6,324 smployees for a total of approximately 72,204 recipients
of the MAA. (Jt. Mot ¢ 4¢h).)

On December 3, 2013, the Respondent filed o motion in the
United States District Court for the Eastern District of Califor-
nia to dismiss individual and representative wage-related claims
a former eraployee had filed sgainst it under Californiz law, in
Ortiz v Hobby Lobby Stores, Inc., 2:1%-0v-0161%-TEN-DAD
(E.D. Caly. (Jt. Exh. ¥ Jt. Mot. §5.) The Respondent moved,
in the shemative, pursuant to the Federal Arbitration Act
{FAA), 1o compel individoa] arbittation of plaidiffs claims
under the MAA the plaintiff had signed when she began her
employment, (3t Exh. Y.)

On April 17, 2014, the Respondent filed 1 motion seeking o
distiss & putative class sction lawssit filed by multiple em-
ployess slleging wage and hour clsims against it wnder Califor-
niy low In Fordig v Hobby Lobby Stores, Inc., 8:14-0v-00561-
JVSAN (0.0, Cal). Jt, Exh. Z; 2t Mot % 5.} In the alternative,
pursuant fo FAA, the Respondent moved to compel individual
arbitration under the MAAs signed by each named plantiff.
{Joint Ex, 22} On June 13, 2014, the U.S. Diserict Court for
the Central District of California granted the Respondent’s
motion to compel individual acbitration ander the MAA.
Fardig v. Hobby Lobby Stores Inc., 2014 W1 2810023 (C.D.
Cal. June 13, 2014}, The Fordig vourt rejected the plaintiffs’
arguments that the MAA was unenforceable wnder Califomnin
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aw and under the National Labor Relstions Act pursuant to the
Board’s decision in . B. Foren, Jnc., 357 WLRB 2277 2012,
enf, gramied in part and denied in part, 737 F.3d 344 {5tk Cir.
2013},

On Qotober 1, 2014, the V.S, District Cowrt for the Eastern
Dristrict of California in the Ortiz case granted the Respondent™s
motion to compel individual arbitration under the MAA. Oriiz
v, Hobby Lobby Stores, Inc., 52 F.Supp. 3d 1070 (ED, Cal.
2015}, The court considered the Board’s decision in £ £ Hor-
ton, and contluded it reasoning conflicted with the FAA and
the Supreme Ceoant’s decision in ATET Mobility LEC v. Con-
cepcion, 131 8.C8 1740 20114

I, DECISION AND ANALYSES

A. The AMA44 s Prohibition on Class and Collective
Legal Claims

Complaint paragraphs 42}, (¢}, (d), and 5 allege that, at all
material thmes since at least April 28, 2014, the Respondent has
raaindained the MAA, which requires employess to waive their
right to resolation of employment-related disputes by collective
or class attion, as a condition of employment, in violstion of
Section ${a) 1) of the Act,

Under Section 8(2)(1), it is an unfuir labor practice for an
employer to imerfere with, restrain, or cosres employees in the
exercise of the rights gusranteed in Section 7 of the Act. The
rights gueranteed in Section 7 include the right “to form, join or
assise labor organizations, to bargain collectively fhrough repre-
sentatives of their own choosing, and to engage in other con-
certed activities for the purpose of collective bargaining or
other mutual aid or protection ...

1. Application of D. R. Horton and Murphy OH

When evaluating whether a rule, incinding & mandaiory arbi-
tration agreement, violates Section 8a)(1), the Board applies
the test set forth in Lutheran Heritage Village-Livonia, 343
NLRB 646 (2004)." See U-Hawl Co. of California, 347 NLRB
378, 3TF (2006), enfd. 255 Fed Appx. 527 (D.C. Cir. 20073 D.
R. Horton, supra. Under Lutheran Heritage, the fast inquiry is
whether the rule exphicitly resiricts activities protected by Sec-
tion 7. it does, the rale is unlawful, 171t does not, “the viola-
tion is dependent upon » showing of one of the following: (1)
employees would reasonably construe the language to prohibit
Section 7 activity: (2) the rele was promulgated in response to
anion activity; or (3) the rule has been applied to restrict the
exercise of Section 7 rights,” Lutheran Heritage st 647,

Because the MAA explicitly prohibits employees from pur-
suing employment-related claims on a clasy or collective basis,
1 find it viclates Section 8¢a}1}. The right to pursue concerted
legal sction, including class complaints, addressing wages,
hours, and working conditions f5lls within Section T's profec-
tions. See, eg., Murphy Oi US4, e, 361 NLRB No. 72
(2014 D. R Horion, supras’ see also Eastex, Inc. v, NLRB,

* The Charging Party argues. that Zatheran Heritoge should be over-
ruled. Any argements rogarding the logaf integrity of Board precedent,
however, Gre propeddy adifressed to the Board,

¥ The Board in Musphy OF recxandned 1 B Horon, wad doter-
mingd that ity ressoning snd results were correst,

437 U.8. 556, 566 (1978)Section 7 protects employes effonts
seeking “to improve working conditions through resort to ad-
ministrative and judicial forems; Spusdsee Gl & Rovalty Co.,
42 NLRB 942, 948-949 (1942): Salt River Valley Water Users
Assn., 99 NLRE 849, 853854 (1952}, enfd. 206 F.2d 325 (9%
Cir. 1933}; Brady v. National Foutball League, 644 F.3d 681,
673 (Bth Cir. 2081} (“lawsuit filed in good faith by 2 group of
employees to achieve more favorable terms or conditions of
employment is ‘concerted activity’ under §7 of the National
Labor Relations A"y, Trinity Trucking & Materials Corp. v
NLRB, 567 F.2d 393 (7th Ci. 1977) {menx disp.), cert. denied,
438 U8, 914 (1978). Accordingly, sn employer rule or policy
that imerferes with such actions violates Section S(a)L . R
Horton, supra; Murphy O, supra; See slso Chesapeake Ener-
gv Corp,, 362 NLRB No. 80 (Q2015Y, Cellylor Sales of Missouri,
362 NLRB No. 27 {2015y The Neiman Marcus Growp, Inc.,
362 NLRB No. 1537 (2045); Corantrywide Finoncial Corp., 362
NLRB No. 165 (2015); PJ Cheese Inc., 362 NLRB No., 177
{2015}, Leslie’s Pool Mar, Inc., 362 NLRB No. 184 {2015}
On Assignment Staffing Services, 362 NLRB No. 189 (2015},

The Respondent propounds numersus arguments as o why
D. B Horton and its progeny should be overiurned.” (R Br. 6
48.1 I am, however, required 1o follow Board precedent, unless
and until it is overruled by the United States Supreme Court®
See Gas Spring Co., 206 NLRB 84, 97 (1989} {citing, inter alia,
Insurance Agerds Internntional Union, 119 RLEB 768 (1957,
revd. 260 P24 736 (D.C, Cir. 1958) affd. 361 US. 477
{1960}, enfd. 908 F.2d 966 (4th Cir. 1990}, cert. denied 498
LLS. 1084 (1991). Applying the above-cited Board precedent, I
find the MAA violates Section B(a)(i}.

Though the Board has made its raling on fhe issue ciear. §
will address the Respondent's arguments that heve not been as
fully covered by previous decisions. The Respondent contends
that a class setion waiver does not abridge emplovees’ right fo
seek class certification fo any greater extent than an employer's
filing an opposition to an employee's motion for class certifica-
tion, Of course it does; the former precludes the right. the latter
responds to i, And it is appareot the waiver gives the opposi-
tion teeth, The Respondent then adds the element of suecess to
the employer’s motion to secure s argument.  Success of the
smployer’s motion cannot be presumed, however, The Re-
spondent’s argument thus fails.

Beference and the Fodveal Arbinvation Ave, 128 Harv, L. Bev, 907
(Jasuary 12, 2013}, provides & welt-reasoned explanation @5 to why the
Board"s conclusion that colective mnd class Hitigation is protected Sece
tion 7 activity should be accorded deforence by the courls.

¥ Muany of these srguraents are in Hne with (e dissents In I3, R, Hor-
ton and Murphy O, Nomerous Board and ALJ decisions have ad-
dressed the specific srguments rufsed by the Respondent and there i
nofhing ¥ cun add in this decision that has sot alevady been sildvessed
repeatediy,

The Respondent contends fhat, becawse the Boaad did not peiition
for a writ of cortiorasd 10 challenge the Fifll Clrenit’s rejection of e
welovant part of D, & Horron. and beeause that docision resis primarily
on interprastion of & stantde other thus the NLRA, 1 showdd not be
comstrsdned by Board presodent. N authorlly wes oited for this cone
tention, however, snd T therefore decline to siray fom the Bowd'y
extublished casclaw on fhis point,
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The Respondent also contends fhat the Board's decisions
stand for the propesition that employees have the right to have
certification decisions heard on their merits. The Board has
made no such holding or suggestion. If, by way of the example
cited in the Respondent’s brief, the class representative misses
3 filing desdline, nothing in any of the Board’s cases suggests 3
court must nonetheless decide class certification on the merits.

As i the Respondent’s assertion that there i no basis in the
NLRA, the Federal Rules, or case law for D R Horton's pre-
sumption that chass procedures were created to serve any con-
cQrns oF purposes under the NLRA, the Board has not relied on
such concerns or purpeses.  Two emplovess who together file
charges with the Foual Employment Opportanity Commission
{EEOC] abuut racial harassment are engaged in concerted ac-
tivity about their working conditions, though the EEOC's
charge processing procedures were certainly nof created to
serve any concerns of purposes under the NLRA, The EEOCs
provedures, Hke class procedures in court, are one of many
avenues available for concerted Jegal activity, regardiess of the
purposes those proceduras were intended to serve.

The Respondent next appears to be arguing that smployess
gan, albeit In vain, file putative class action lawsuits despite the
MAA, suffer no adverse consequences for i, and therefore the
MAA does not infringe on their rights. There need not be ad-
verse consequences for non-adherence to the MAA for it to
violate the Act. Moreover, the MAA on its face spells out ad-
verse cousequences Tor filing putative class actions. The MAA
states, in relevant pact:

Should any party Institute any action ina court of law or equi-
1y against the other party with respect to any Dispute required
to be arbitrated under this Agreement, the responding party
shall be entitled to rerover from the initiating party all costs,
expenses, and attorney fees incumed to enforce this Agree-
rent snd compel arbitration, and all othér damages resulting
{rom or incurred as a result of such court action,

Thas, in addition to breaking an agreement with the employer
not 1o sue as an express condition of continued employmment, an
employee who files o putstive class action may be assessed
with fees and Jamages.

The Respondent also comtends that the Board in D. R, Hore
for misinterpreted the Norris-LoGuardia Aot (NGLA) when
determining it prohibits the enforcement of sgreements like the
FAA. The Board recently reaffirmed its position that the FAA
must vield to the NLGA, stating

The Bowrd has proviously explained why “even if there were
a direct conflicr betwetn the NLRA and the FAA, the Norris-
LaGuardia Act. . . indicates that the FAA weuld have to vield
insofar av necessary 1o sccommodate Section 7 Tights” An
sibiiration agreemnent batween an individes] emplovee and an
waplover that completely prechudes the emploves from en-
gaging in concerfed legal sctivity clearly conflicts with the
express federal polivy declared i the Nomis-LaGuardia Act.
That conflict in no way depends on whether the agreement is
properly charseterized as 2 condition of employment. By its
plain terms, the Norrs-LaGuandia Act sweepingly condenms
“fafny wndettaking or promise . . . i conflict with the public
policy declared” in the statute: Ingwing that the “ndividu

unorganized worker™ is “free from the nterforence, restraint,
orcoercion of employers . ., In ., . concerted activities for e
purpose of . . . mutual aid or protection,” including “[bly all
lawfial means aiding any person participating or interested n
any Jabor dispute who . . . Is prosecuting, any action or suit in
sy court of the United States or any state.™

On Assignment Staffing Services, sopra, siip op. &t 10 (Empha-
sis in origina), internal citations and footnotes omitted)

2. The MAA a5 an employment contract

The Charging Party also asserts that the FAA does not apply
because there is no employment contract, citing o the Supreme
Court’s decisions in Cirenit Cily Stores Inc. v. Adems, 532 US.
105, 113-1314 (2001), Bwckeye Check Cashing, e v
Cardegna, 546 US, 440, 443 (2006), and Alffed-Bruce
Terminix Companies, Inc. v. Dobson, 513 1.8, 265, 277 (19954
? The Charging Party points out that the MAA jtself states,
“f1ihis Agreerent is not, and shall not be construed to create, a
contract of employment, express or implied, and shall not alter
Employee’s at-will employment status™ The employees” at-
will status is glso set forth in the mtroductory paragraph of the
employee handbook. (3t Exh. Ip. 5 Jt. Exbu I p. 5)

The Charging Party notes that the Respondent has not of
fered evidence or argument that a contract of employment has
been created by virtue of the MAA in any of the states where it
operses. Resolution of this issue would involve delving mio
cach state’s body of contract law.” Becauss it is not required to
support my conclusion herein fhat the MAA violates Section
Bia}1), I decline o underteke this snommous task, the lepad
aspeets of which none of the pardes huve addressed n their
briefs.

7 The Charging Pady also asserts that MAA, when coupled with the
Respondent’s confidentiality polivy, soliciution policy, loitering poli-
¢y, email usage policy, computer usage policy, sad/or retam of compa-
my property policy, provide other bases for finding it unlawful. Lagrec
that these polivies, when viewed i conjusction with the MAX, act 25
fusther barrers o omployees discussing their arbitations under the
MAS sndlor garnering support from fellow employees. The complain,
however, does pot alicge that suy policy other than the MAA violates
the Act, and therefore my conclusions are Emited 1o the MAA, Sec
Penntock Popers, 263 NLRB 264, 265 (1982) Kimtruys Corp.. 305
NLRB 710,711 {1991).

The Charging Party sets forth numerots other arguments, incinding
fhe FAA's impact on other fodersd and state statutes, the tights of
workers to organize under the Raeligious Frosdom Restorstion Act
{RFRAJ, and the effent of the MAA on union reprosentation. T have
considered vach argument in the Charging Party™s brief.  Because. this
case can be douided by spplving the Board precedent discussed above, |
donos address ail of the Charpiog Party s srguments,

¥ For example, under Minnesote Jaw, the disclaimer language in the
MAA may nogwte the existence of o contraet. See Kaflay v Alld
Central Siores, e, 398 NW.24 573, 378 (Mina.CrApp 1986 By
conteast, in Clrowd Ohry, the Court of Sppeals for the Nimth Circult
determined the dispute resolution sgreement ot issue, with disclsbmer
Tenguage almost sdemtical fo the agreement at issug bore, was an Yem-
ploymont eontract.” Cirawit Ot Stoves, fae v Adams, 198 F.33 1070
{1999 See alwe dskboy v drefsone Property Management, Tnc.,
S WL 9378 (%h Civ. 2015
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3. The MAAs and comumerce

The Charging Party argues thet there is no evidence the indi-
vidual MAAs with the Respondent’s employess affect com-
merce, and usserts that the activity of arbitration docs not affect
interstate commerce, This roises the fondamenta! question of
what, in fhef, s the “transaction invelving commeres” the
MAA svidenoes to bring it within the FAA s reach?

The FAA, at 9 USC § 2, applies io a “written provision in
any maritirne ransaction or 4 contract evidencing a transaction
involving commerce to settle by arbifration 2 controversy
thereafter arising out of such contract or fansaction . . " Spe-
ciftcally excluded, however, are “vonttacts of employment of
seainen, railroad employess, or any other class of workers en-
gaged in foreign or interstate commerce.” 9 USEC § 1. The
Supreme Court in Circuil City interpreted this exclusionary
provision, “any other class of workers engsged in foreign or
interstate commerce,” narrowly, and held it applied only to
workers actually working in commercial industries similar to
seamen and raiload employees.  Relying on dlfed-Bruce
Terminix Companies, Inc. v. Dobson, 513 U.S. 265 119951 the
Court in Cireult City interpreted Section 2°s inclesion provi-
sion, & “copfract evidencing & franszetion involving com-
merce,” broadly, finding it was not limited 1o fransactions simi-
Tar to maritime wansactions.™ o line with these inferpretations,
most confracts of employment £ within the FAAs veach,
regardless of whether the eniployees themselves are involved in
any taditionally-defined commercial transactions as pwrt of
their work.

In Allicd-Bruce Terminix, supra, the Sepreme Court exan-
ined the pluase “evidencing a franssetion” invelving commerce
und determined that “the transsction (that the contract ‘evi-
dences'y must turn oud, in fact . . . [to] have involved interstate
commercel.]”  (emphasis in original). A prior Supreme Court
vase, Bernhardt v. Polygraphic Co. of America, 350 U 8. 198
{1956}, that hike Circuit City and dlficd-Bruce Terminix intér-

* The Court in dllicd-Bruce Tound that the term “nvolving™ was the
same as “sffecting” and that the phrase “affecting commerce” nosmally
signals Congress” intont to exercise its Commerce Clause powers 10 the
full $13 U8, 81 273275,

* Though I am bound by the mujority’s decision in Circulr City, 1
find the dissenting opieions, and in particular Justicr Sowier's expluna-
tion of why the Cowrt's “parsintonious construction of § 1 of e . . .
FAA . .. Is not consistent with its expansive reading of § 2, more
sound snd compelling. Presumably the result of adherence o prece-
dent, the phrase “conmatt evidencing  iransaction fovolvisg som-
merce™ is not seen a5 & tesidual phrase followiag the specific category
of maritiows fransactions in § 2, bt the phmse “any offer class of wodk-
ety cngaged in forsign or Intorsters commerce™ is scen as & rosidusl
phrase following the spevific sstegorios of scamen and milfoond eme
ployess in § L. This distinction suppfied the Court’s rationale for ap-
plying the maxim qusden genoriy © “any other class of workers ea-
gaged n forcign or fnterstate commerce™ o suppodt is fnding that
cmploynent contracle are covered by the FAA, “Muritime transac-
tons™ is dedined in § 1 by way of Hting varfous transactional contrcts,
such as charier parties, bills of lading, and sgreoments reluding 1o sup-
phies and vessels. Applving cisdem generiy, the expansive defisition
given @ the phrase “contraet evidencing a transsction Jovalving com-
merve,” fulls o give independent mosning o the term “matitime tans-
setion™

preted the words “mvolving commerce™ as broadly as the
words “affecting commerce,”™ involved an employment ¢on-
tract between Polygraphic Co., an emplover engaged in inter
state commerce, and Norman Bershardt, the superintendent of
Polygraphic Co.’s Vermont plant.  The employment contract at
issue contained 2 provision that in case of any dispute, the par-
ties would submit the matter fo arbitration by the American
Arbitration Asgociation,

The Supreme Court found the FAA did noi spply because
the company did not show that the employee, “while perform-
ing his duties under the employment contract was working “in®
commerce, was producing goods for comimerce, or was engag-
ing in activity that affected commerce, within the meaning of
our decisions.™

2 gHliod-Brece Terminix, sapra, 31377,
# The agreement provided for the employment of Bernhardt as the

- superintendent of Polygraphic Co.’s fithograph plant in Vermont, Bs

torms stated: .

“Bubject to die goneral suporvision and pursuant to the orders, ad-
vice and direction of the Employer, Employee shall have chirge of and
be responsitle for the operation of said Hithographic plant iy Norh
Bennington, shall porform such other dutivs 88 wre custonmrily per-
formed by one holding such position in other, same v similer buginess-
ey or eaforprises 35 that engaged i by the Emplover, and shall alsa
additionally sender such other and unrelated services and dutios as may
b assigned to o from tme to time by Emplover.

“Eraplover shaft pay Emploves sud Employes sgrees o sovedt from
Employer, in fill pryment for Employee’s serviees hereunder, ronpen-
sation ut the rate of 515,000.00 por sonum, payable twice & month on
the 155 and Ist days of cack month ducing which this agreoment shall
be in force; the copeasation fov the period commencing August 1,
1952 through August 15, 1952 shall be payeble oo August 15, 1952 In
addition 10 the foregoing, Employer agrees that B will seimburse Fray-
plovee for any and sl necessary, customary and usuel expensos -
surred by him while fraveling for snd on behadf of the Employer pursa-
ant {0 Emplover’s dircctions.

"I i expressly understood snd agesed thet Employee shall not be
entitled 1o any sdditional compensation by reason of any service which
he may perform as s monber of auy managing commitice of Employer,
or in the event that he shall at any e be clected an officer or director
of Employer.

“The parties hereto do agree that any differences, chaim or matier in
dispute arising betwees thom out of this sprecment or comectod here
with shuil be submitied by them to sebitration by the Americas Arhitra-
ton Association, or ity successor and that the determination of said
Aserican Arbitation Associetion o ifs successers, or of any arbitrators
designated by said Association, on such matter shall be Sal and sheo-
fute, The said arbitator shafl be governed by the duly promulpnied
rales and rogalations of the Amgrican Asbitration Association, or it s
suceessor, and the portinest provisioss of the Civil Practice Act of the
State of New York reluting to arbitmtions Isection 1448 et seq.]. The
devision of the arbitrator may be entered a5 2 judgment in sy cowrt of
the State of New Yok or elsewhere,

“The parties hereto do hereby stipulare snd apree St it is their in-
tention and coversnt thet this agreement and performance hercunder
and ¥t suits and special prosesdings hereunder be construed i asconi-
ance with and under sud pursuant to the Jaws of the State of New York
and that in any aotion ypedinl prwecdings or other proceeding that ey
bo brought arising out of, I connection with or by reason of this
agreement, the s of the State of New York shall be applicable and
shall govere 1o the exclusion of the Jaw of any ofher forums, withowt

App. 15



Case: 16-2297  Document: 41 Filed: 12/21/2016  Pages: 85
Case: 16-2297  Document: 26-2 Filed: 09/21/2016  Pages: 377
12 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

Here, the contract at issue is the MAA.” There is no other
empk&ymcm contract implicated iIn the compleint or the an~
swer.” By virtue of the MAA, the employee and employer
have transacted an agreement to resolve smplovment disputes
through arbitration. What is analytically more difficult about
the MAA and similar sgreements, when compared with most
confraets, is that the arbitration agreement Hself is part of e
considerstion for the transaciion, The agreement here siates
that the “Mutual Asbitration Agreement. . . is made in consid-
ertion for the continued at-will employment of the Employes,
the benefits and compensation provided by Company to Em-
ployee, and Employee’s and Company™s mama} agreement io
arbitrate as provided in this Agreement™ (3t Exh. I p. 55; Jt.
Exh. Yp. 56.) Generally, when 2 contruct is involved, the arbi-
tration agreement js 4 means to solve a contract dispute, and the
terms of the agreement spell out independent consideration.
For example, in 4Hied-Bruce Terminix, consideration for the
tenmite bond st issue was money. In Buckeve Check Cashing,
individusls entered into “various defemmed-payment transactions
with . .. Buckeye . ., in which they received cash in exchsnge
for a personal chieck in the amount of the cash plus & finance
charge™ 546 1.5, at 440, In Gilmer v, Interstateifohnson Lane
Corp., 306 1.8, 20 (1991), the arbitration agreement was part
of an application to register with the New York Stock Ex-
change. In none of these cases was the agreement 1o arbitrate
iself consideration in the “confract evidencing a transaction
involving commerce.™

The MAA's torms, including the “consideration™ of the indi-
vidual arhitral process, sre not implivated untit there s sn em-
pltyment dispute. In other words, an enplovment dispute is 2
condition precedent to performance under the MAA, In typical
{ransactions, a dispute is not necessary for the ferms of the
agreement o be sxercised. For example, in Buckeye, the check
cashing company provided cash to the individuals ss considers-
tion for the individuals signing over their ¢hecks and paying a
fee. These transactions could play out indefinitely withont the

vegard 1o the jurisdiction in which soy action or special proceading mny
be instimted.” 218 F2d 948, 040030 {24 Cir, 1955,

1 bave not boen asked to decide whether the ontire employes
handbook s 2 contracy, and make no Hadings on his point,

There is no evidence hose of any contract setting Rurth payment, du-
ties, ete. of the various cmplovecs” jobs, as i Bernbords, This renders
the interpretation in this decision nemower than in Bernbardr bocause 1
am not oking at 2 brouder smploymoent tontract, with an agreement o
srbitrate disputes cmbedded in 1% sod whether that contract has been
Brenched based on the terms of that confuct. Instead, T am fooking ai
whether any employoient dispute coversd by the contract, hore the
MaA, evidences o transaction nvolving commerce,

® 1 sarikes me a5 peculiar thet the contract fo mbiteats fself is the
contract ot jssue to determine apphicability of the FAA, mther than an
xternel contract or sgreement subjset fo an arcbiteation provivion. In
most cxses, the wbittation agreement would kick in i there was & dise
pute as o performance under the terms of the sgrocment. Hers, & dise
pute regarding performanes under the toes of the MAA would con-
cern whather the amployee subasitied & covered dispute to arbitration in
e with the MAA, or brosched the agreement by Bling 8 wsait in
conut.

1 Oddiy, by thus Izngeage the MAA is In part made In consideration
for fiself,

arbifration agresment provision ever coming into play, I¥ the
individuals in Buckeye performed their end of the bargain by
turning over their checks and the check cashing company sat
idle, a dispute would arise. Conversely, there would be no need
for the check cashing company 1o do anything if the individual
never presented it with a chesk to cash, Not so here, if the
eraployees’ work ix part of the consideration. At all times prior
to the sdvent of 8 covered dispute and the invocation of & way
to resolve it the employer is continuing to employ the enploy-
2¢ and the employee is continuing to perform work for the em-
plover. Continued employment triggers no duty an the em-
ployer or the employee with regard fo the MAA® The em-
ployes deciding not to continue employment with the Respond-
ent, without more, Hkewise triggers no duty under the MAA. It
is difficult 1o see, therefore, how continued employment is part
of the “transaction” the MAA evidences.

Simply put. the MAA is & contraet shout how employment
disputes will be resolved. The “transactions™ evidenced by the
MAA gre agreements to wrbitrate any and all emplovment dis-
putes. Yeg, the MAA is & condition of eomployment, but its
topic 18 not the work the employees will perform or the condi-
tions under which they will perform it. Asn employer engaged
in interstate commgree could require employees. as g condition
of employment, fo sign an agreement stating that they will sit
with their coworkers for lunchiime on Tuesdays.'” The topic of
this agreement s not the amployes’s work duties or the em-
ployer’s business, but rather who the employees will eat lunch
with on Toesdays, It certzinly would seem a stretel to find that
this agreement would be 2 “marithme transaction or & contract
evidencing a transaction Bsvelving commerce.”

Ag noted above, the MAA applies to all employees. As the
Charging Pariy points out, some disputes covered by the MAA
with some of these emplovess would bkely affect commerpe,
and other minor disputes likely would not. Take the example
of a security worker who walks & bloek to work {not across
state linesy at the same Hobby Lobby store each day. It is hard
to see how an individual arbitration, required by the MAA,
about 2 disagreement over the timing of this security worker's
lanch break evidences sny transaction involving commierce.
The fact that the employer is engaged in intersiate commerce
does not, i my view, render any individual agreement to arbi-
trate an employment dispute 23 & “confract evidencing a trans-
action involving commerce” because it is not the employer's
business of producing and selling goods in interstate commerce
comprising the “transaction” evidenced by the MAA. To inter
pret the FAA thig broadly would finally stretch i to i breaking
point.®

* Muroover, a5 the Respondont asserts, omployess who have filed
closs andior collertive lawsnits have not been disciplined, mach less
becﬂfsmﬁmfeﬁ.

Of course, there would be & clanse staing that any dispates over
ﬁm gmm would be subjeer to arbliestion.

* Many of the Suptems Court Jusiices, for example, believe the
FAA was stretched 1oo far when the Cowrt determined it appliad 1o state
gourt cluisas, Soutblond Corp. v, Keating, 465 LS. } (1984, Fustice
O Conror, joined by Justice Rehogoist, dissentingg Sov dlso difted-
Bruce Teemines, suprm., Justice Q"Connpor eoncurrieg | Justive Scalia
Gissenting: Justice Thomss, juined by lustice Scatin, dissenting. Others
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Bven if the “mansaction” the MAA contemplates is employ-
ment or continued employment under the MAACS terms, the
individual agreements do not necessarily “evidence & transac-
tion involving commeree” As in Bermhardy, not at of te Re-
spondent’s smployees, while performing their duties, are “*in’
commerce, .. . producing goods for commerce, o . . . engag-
ing in agtivity that affect{s] commerce .., "

Consideration of the Supreme Court’s decision in Citizens
Bank v. dlafobee, Inc., 539 U.S. 32 {2003}, does not Tead to a
different finding, In Cirizen’s Bank, the Cowrt stated, “Con-
gress” Commierce Clause power “may be exercised in individual
cases without showing any specific effect upon mferstate com-
merce’ if in the aggregate the economie activity in question
would represent ‘a general practice . . . subject to federal con-
trol"™” 539 U8, at 56-37, quoting Mandeville Island Forms,
Ine. v. Americen Crystaf Sugar Co., 334 (L8, 219, 236, {1948).
Citizens Bank snd Alafabeo, 2 fabrication and constroction
compsny, entered into debi-restruciuring agreements that con-
tained an agreement to arbitiate any disputes, The Court reject-
ed the arzument that the individual transections underlying the
sgreements did not, taken alone, have a “substantial effect on
interstate commerce.” 14, &t 36. Fust, the Court found that
Alafubco engaged in interstate commerce using loans from
Citizens Bank that were renegotiated and redocumnented in the
debt-restructuring agreements. Second, the loans at fssue were
secured by goods assembled out-ofstate.  Finally, the Court
retied upon the “broad impact of commercial lending on the
nitional economy [and] Congress® power fo regulate that activi-
ty pursuint fo the Commerce Clyuse.™ The srbitration agree-
menty between the Respondent and the individual employees in
this cage do not fall within any of these rationales,

The Charging Party, pointing out that the FAA derives its au-
thority from the Commerce Clause, cites to National Federa-
tion of Independent Businesses v. Sebuelius, 132 8.CtL 2566
(2012). Sebelins discusses the Commerce Clause in relation o
Affordable Healthcare Act’s (ACA) provision tequiting indi-
viduals fo buy health insurance, coramonly known as the indi-
vidual mandate. In describing the reach of the Commerce
Clause in Sebelius, the Court observed, “Our precedent also
reflects this understanding. As expaasive as our cases constru~
ing the scope of the conmmerce power have been, they all have
one thing in common: They uniformly describe the power as
reaching “activity.™ The Court determined that the “activity™
at issue with regard o the individual mandate was the parchase
of healtheare msurance, and that under the Commerce Clanse,
Cangress was not empowered to regulate the fallore W engage
in this setivity. Under this analysis, the “sctivity™ the MAA
concerns is resolution of eroployment disputes. For the reasons
described above, this “activity” does pot necessarily affect in-
terstate commeres, particutarly i cases where no dispufe with
regard fo employment under the MAA ever arises,

Based on the foregoing, T agree with the Chargiog Party that
the Respondent has made no showing that an arbitration agree-

beliove it was stretched oo fie when it wes held w0 apply to eawplop-
ment contracts.  Clredr Cite, supra, Justios Stevens. foined by hustices
Gigsbarg, Broyer, aad Soutfer, dissenting: Justice Souter, juined by
Fustices Stevens, Ginsburg and Brover, dissenting,

ment between the Respondent and any of its individual em-
ployees affects commerce,”

4. Team truckdrivers

The Charging Pacty further arpues that feam buck deivers
who transport the Respondest™s produets across state lines are a
class of woikers engaged in inferstate commerce, and therefore
Eall within FAA’s exception at 9 U.8.C. § 1. The Court in Cir-
cwit CHy held that "Section | exempis fom the FAA only con-
tracts of soplovment of transporfation workers™ The inferstate
fruck drivers are clearly transportation workers, & fact not dix-
puted by the Respondent, snd therefore are exempt from the
FAA. Requiring the mam truek drivers to sign sod adbere o
the MAA therefore violates the Act, regardliess of the Board's
decisions in D. R Horfon and relsted cases.

B. Enforcement of the M44

Complaint paragraphs 4(e} and 5 allege that the Respondent
violated Section 8(a)(1) of the Act by enforcing the MAA, as
detailed above,

B Is well scitied that an employer violates Section 8(2)(1) by
enforcing 2 rule that unlawfully restricts Section 7 rights. See,
e.g., NLRE v, Washingion Alwminuem Co., 3706 U.S. 2, 16-17
(1962} Republic Aviglion Corp. v. NLRB, 324 118, 7193 {1945).

Here, it is undisputed that the Respondent enforced the MAA
by filing motions to compel individual arbitration in Fardig and
Oriz, as detailed above, (4 Exhs, Y, Z), The Respondent con-
tends that the Board lacks authority to enjoin the Respondent's
motions to compel because they are protected by the Fimst
Ameadment under Bill Johnson's Rostawrants, Inc. v. NLRE,
461 US. 731, 741 (1983}, and BE&K Conswuction CO. v
NLRB, 336 U.S. 516 (20023, | find that instant case falls within
the exception set forth in Bill Johnson's at footnow §, which
states in relevant part

¥t should be kept in nrind that what Is involved here is an em-
ployer’s Tawsuit that the feder! Jaw would sot bar except for
its aliegedly retaliatory motivation. We are not dealing with a
suit that is claimed to be beyond the jurisdiction of the state
courts because of federal-law preemption, or a suit that has an
objective that is legal under foderal law. Petitioner concedes
that the Board miay enjoln these latier types of suits, . . . Nor
could it be successfully argued otherwise, for we have upheld
Board orders enjoining unions from prosecuting couwrt suits
for enforcement of fines that could not Tawfully be imposed
vnder the Act, see Granite Siate Joint Board, Texiite Workers
Union, 187 NLR.B. 636, 637 (1570}, enforcement denied,
446 F.2d 369 {CAT 1971}, rev'd, 409 UK. 213, 93 S.Cx 385,
34 L.Ed.24d 422 (1972); Booster Lodge No. 403, Machinisis &
Aerospace Wearkers, 185 NLRB. 380, 383 (1970), enforced

¥ Ay the parly asserting the FAA as an aifirmative defense, the Re-
spoadent s the burden of proof fo show that the sgreoments at issue
are subject to the FAA. The awsertion of the FAA s an affirmathve
defense requines me fo address B reach in ihis doviston. Though, a8
the Respondent nokes, sany cotrts bave disagroed with the Board's
mtionale fn . B, Horton, et al, the preciss issue of whether a pasticu-
tor spreoment to arbitrate iy 1 “maritine nansaction o a contrugt evi-
dencing & framsaction favolving commerce™ has not beon squarcly ad-
drossnd,
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in relevant part, 148 US.App.DC. 119, 459 F2d 1143
{1972}, affd, 412 US. 84, 93 SCr 1961, 36 LEd.2d 764
{1973}, and fhis Court has concluded tat. at e Bowd's ro-
quest, a District Cowrt may enjoin enforcement of a. wate-
cowt ijunction “where [the Board's] federal power pre-
empis the feld.” NLRE v, Nosh-Finch Co., 404 US, 138, 144,
928.Cn 373,377, 30 LEA 24 328 (1971

The Board hay determined that fhese exceptions apply in the
wake of Bill Johnson's and BE&K Construction. See, eg.,
Allied Trades Councif (Duane Reade Inc.}, 342 NLRB 1016,
1013, fo. 4 (2004, Teamsters, Local 776 (Rite Aid), 305 NLRB
832, 833 €1991). Moreover, particuler ligation sactics may
falt within the exception even if the entire lawsuit may oot be
enjoined. Wright Eleceric, Inc., 327 NERB 1194, 1195 (1999),
enfd, 200 F.3d 1162 (8th Cir, 2000); Dilling Mechanical Con-
iractors, 357 NLRB 544 {2011). As such, since the Board has
concluded that agreements such a5 those comprising the MAA
explicitly restrict Section 7 activity, the Respondent’s sttempt
to enforce the MAA in state court by moving to compel arbitra-
tion falf within the unlawful objective exception in B Jokn-
son’s, See Neiman Marcus Growp, supra.

The Respondent argues that numerous courss have found
agreements such as the MAA to be lawiil and enforcesble.
While this is true, the Board has held that sgreements such as
the MAA viplate the Act, and the Supreme Court has not ruled
otherwise, The Respondent, by its actions in court, is challeng-
ing Board ease law which very clearly holds the MAA violates
the Act. The motion to compel arbitration. which by virtue of
the MAA can only be on an Individual basis, Is the crux of the
challenge. Inherent in this challenge are visks, which the Re-
spondent is assuming by declining to follow the Bourd's case
Taw as it works its way through the system.

C. The MAA and Board Charges

Complaint paragraphs 4(b} and 5 allege that the Respondent
violated Section 8(a¥1) by maintaining, at a}l material times
since at least April 28, 2014, which would reasonsbly be read
by employees to prohibit them from filing unfair labor practive
chazges with the Board.

The Lutheran Heritage test set forth above applies to this al-
Tegation. 1 find that employees would reasonably construe the
MAA as restricting their access fo file charges with the Board,

The MAA is worded very broadly, and explicitly states it ap-
plies to “any dispute, demand, claim, controversy, cause of
aetion, or sult {collectively referred to as “Dispute™} that Em-
ployee may have” at any time that that “in any way atises out
of, jnvolves, or relates to Employee's employment™ with the
Respondent. This would certainly encompass an unfair Jabor
practice charge with the Board.

More specifically, the MAA includes disputes invelving:

cwrongfil termination, wages, compensation, work hows, . . .
sexual harassment, havassment and/or discrimination besed on
any class proteeted by federal, state or mundcipal law, gad alf
Disputes nvolving interference andfor retaliation relating to
workers' compensation, farsily ov medical Jeave, health and
safety, harassment, discrimination, andéor the epposition of

Filed: 12/21/2016  Pages: 85
Filed: 09/21/2016  Pages: 377
LABOR RELATIONS BOARD

harassment or discrimination, sndior any othey employment~

related Dispate.
Cerininly, dispuies about wrongful termination, wages, com-
pensation, and hours could comprise unfiic {abor practice
claims, Discvimination based on Section 7 activity also is en-
contpussed by tis language.

The MAA then proceeds 1o state it applies o disputes vnder

various federal laws, ending with & cachall that it applies 0
disputes under :

sl other federal, sate, and municipal statotes, regulations,
codes, ordinances, commeon Jaws, or public policies that rega-
late, govern, cover, or relute o equal employment, wrongful
twrmination, wages, compensation. work hours, rvasion of
privacy, flve imprisonooent, assault, batiery, maticious prose-
cution, defamation, neghgence, personal injury, pain sad sub
fering, emotional distress, loss of consortium, breach of fidu-
ciary duty, sexual harassment, harsssment andior diserimina.
tion based o any class profected by federsl, state or munici-
pal law, or interference andfor retaliation involving workers®
compensution, fumily or medical Jeave, health and safety,
harassment, discrimination, or the opposition of harassment or
discringination, and sny other emplovment-related Dispute in
tort or confract.

That this would encompass some claims under the NLRA re-
quires no explanstion. The only claims explicily excluded me
benefits undor unemployment compensation laws or workesy”
compensation kaws.

The Respondent contends that the MAA would not be inter-
preted to spply to Board charges because of the following lan-
goage:

By agreeing to arbitrate all Disputes, Employee and Company
understand that they are not giving up any substantive rights
under federal, stafe or municipal law (inchiding the night to
file claims with federal, state or municipal govenument agen-
clesh,

The Respondent contends that because of the explicit statement
that claims with federal, state, or municipal agencies are ex-
cluded from the MAA. any misinterpretation of the MAA
would be manifestly unressonable. 1 disngree,

To begin with, the MAA specifically ststes claims of sexual
harassment, hoarassment andior discrimination based on auy
class protected by federal Taw are subjeet to mandatory individ-
ual arbitration. These are all patently clear examples of claims
that arise under the civil rights statutes the Equal Employment
Opportupity Commission (EEOQC) enforces, ie., Title VI of
the Civil Rights Act of 1964, the Americans with Disabilities
Act, and the Age Discrimination in Employment Act™ Yot the
MAA wso stites that nothing would preclode an employee
from filing a charge with a federal agency, ostemsibly including
the EEOC™' The only way to reconcile thess two provisions is
to read the MAA s not precluding filing 2 charge with an ad-

* These statutes are respectively codificd at 42 1.8.C. 2000¢ ot seq.c
A2US0 1201 of sog and 20US.C 633,
# The BEOC charge-filing  process s

Btedwar sovimmbeveme B tafile odhn

desuribed.  at
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ministrative agency, yet in the end those dispuies must be re-
solved only twough finsl and binding arbitration under the
MAA rather than fhrough whatever fruits filing 2 charge or
other similar effort may bear. The same rationale holds trae for
Board proceedings, given thet the MAA requires individual
asbitration of digputes over “wrongful termination, wages,
compensation, work hours.™  This begs the question: Why
would any employee bother to file 2 charge? A reasonable
employes, not versed in how varlous federsl, state, and local
sgencies process claims, would ke it at face value that the
topivs specifically inclueded as falling within the MAA would
be subiect to arbitration. This is particalarly troe given that the
MAA explicitly excludes benefits under wemployment com-
pensation laws or workers' compensation laws, but not ander
fhe NLRA.

Considering that ambiguities must be construed against the
drafier of the MAA, which is the Respondent, 1 find the MAA
viclates Section 8(2)(1) because employess would reasonably
believe the MAA requires arbitation of employment-related
claims covered by the Act. See Aroostook County Regional
Ophithalmology Center, 317 NLRB Z1R {1995},

CoNCLUSIONS OF LAaw

(1} The Respondent, Hobby Lobby Stores, Inc,, is an em-
ployer within the meaning of Section 2(6) and {7) of the Act.

{2} The Respondent violated Section R(z}1) of the Act by
maintaining and enforcing 2 mandatory arbitration agreement
{MAA}Y requiring all employment-related disputes to be submit-
ted o individual binding arbitration,

{3} The Respondent violated Section $(a}{1) of the Agt
when it enforced the MAA by asserting the MAA in litigation
the Charging Party brought against the Respondent.

(4} The Respondent violated Section 3(a){1) of the Act by
maittaining a mandatory arbifration agreement that employees
reasonably would believe bars or restricts their right to file
charges with the National Labor Relations Board.

ReMeDyY

Having found that the Respondent has engaged in cerain un~
fair labor practices, | shall order i to cease and desist therefrom
and o teke certain affirmative action designed to effectuate the
policies of the Act,

As 1 bave concluded that the MAA Is unlawful, the recom-
mended order requires that the Respondent revise or rescingd it
in all of Hts forms to make clear to employees that the arbitra-
tion sgreement does not constituie & walver of their right to
maintzin employment-related joint, class, or collective setions
in alf forums, and that it does not restrict employees” right to
file charges with the National Labor Relations Board. The
Respondent shall notify all current and former employess who
were required to sign the mandawry srbitration agreement in
any form that it has been rescinded or revised and, if revised,
provide them & copy of the revised agreement. Because the
Respondent utilized the MAA on a corporstewide basis, the
Respondent shall post 2 notics at all focations where the MAA,
or ary portion of # requiring all employment-related disputes to
be submitted o individual binding arbitration, was in effect.

See, e, UHaul Co. of California, suprs, fa. 2 (2006%; D, R.
Horton, seprs, slip op. st 17; Murply Oil, supra.

I recommend the Respondent be required fo notify the U.S.
Distriet Court for the Eastern District of California in Owiz v
Hobby Lobby Stwres, Ine, L13-cv-01619TIN-DAD ED.
Cal), and the U.S. District Court for the Central Distriot of
Califernia in  Fardig v. Hobby Lobby Stores, Inc., %:14-cv-
DO561-TVSAN (C.D. Cal), that it has rescinded or revised the
mandatory arbitration agreements upon which it based its mo-
tion to dismiss these actions and to compel} individual arbifra-
tion of the clabms, and inform the court that it no longer oppos-
% the actions on the basis of the arbitration agreement.

T recommend the Company be reguired to reimburse em-
ployees for any litigation and related expenses, with interest, o
dute snd in the future, directly related to the Company’s filing
its motion to compel arbitutions in Onis v Hobby Lobby
Stores, Inc., 2:13-cv- 018 19-TIN-DAD (E.D. Cal), 20d Fardig
v. Hobby Lobby Siores, Inc., B:14-cv-00381-JVSAN {(C.D.
Cal). Defermining the applivable mte of interest on the reim-
bursement will be as outlined in New Hearizons, 283 NLRB
1173 (1987), {adopting the Intemna! Revenue Service rate for
underpayment of Federal taxes). Interest on all amounts due {o
the employees shall be compufed on  daily basis as prescribed
in Kentucky River Medical Censer, 356 NLRB 6 (2070}

On these findings of fact and conclusions of law and on the

- entire regord, 1 issue the following reeommended™

ORDER

The Respondent. Hobby Lobby Stores, Ine., Oklahoma City,
Oklshoma, with 8 place of business in Sseramento, Califormia,
its officers, agents, suecessors, and assigns, shall

b, Cense and desist from

{a} Mazintaining a mandatory arbitration agreement that em-
ployees reasonably would believe bars or restricts the vight o
file charges with the National Labor Relations Board,

{b) Maintsining andfor enforcing a mandatory arbitration
agreement that requires employees, as 2 condition of employ-
ment, o waive the right {o maintain class or vollective actions
in all forums, whether arbitral or judicial,

{} In any like or related manner interfering with, restrain-
ing, or coercing employess in the exercise of the rights guaran-
teed to them by Section 7 of the Act,

2. Tuke the following affirmative achion necessary fo offec-
tunte the policies of the Act,

{a} Rescind the mandatory arbitration sgreement in all of #s
forms, or revise it in all of its forms to make clear fo employees
that the arbitration agreement does nol constitute & wuiver of
their right to maintain employment-relsted joint, class, or col-
lective gotions in s}l forums, and that it does not resfrict eme
ployees’ right to file charges with the Nations} Labor Relations
Boand.

(b} Notify all current snd former emplovees who wers re-
quired fo sign the mandatory arbitration agveement in any form

I no csceptions are Sled e provided by Sve. 102.96 of the
Board’s Ruley und Regulaions, the findings, conclusions, and recoms
mended Onder shall, as previded in See. 102,48 of the Roles, b adopt-
ed by fhe Board and all objeetions to them shall be decised waived for
ali purpoges, ‘
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that it has been rescinded or revised and, I revised, provide
them a copy of the revized sgreement.

(¢} Notify the U.S. District Court for the Fastern District of
California in Ortiz v. Hobby Lobby Stores, Frc., 2:83-cv-D1610-
TEN-DAD (E.Ix. Cal), and the TS, District Court for the Cen-
tral District of Californis In  Fardig v. Hobhy Lobby Stores,
Ine,, 8:1d-cv-B0561-IVSAN (C.D, Cal), thet it kas rescinded or
revised the mandstory arbimtion apreement upon which ¢
based its motions to dismiss the ¢lass and collestive actions and
to compel individual arbitration of the employees’ claiot, and
inform the respective courts that it no Jonger opposes the ac-
tions on the basis of the arbitration agreement,

{d) In the manner set forth in this decision, relmburse the
plaintiffs who filed suit in Orfiz v. Hobby Lobby Stores, Inc.,
Z13cv-01613-TLN-DAD (ED. Cal). snd Fardig v. Hobby
Lebby Swres, Inc., 8:13-cv-00561-IVSAN (C.D, Caly, for any
reasonsble attorneys” fees and litigation expenses that she may
have incurred in epposing the Respondent’s motion 1o dismiss
the wage clain and compel individual adbitration,

(e} Within 14 days afler service by the Region, post at all
facilities in Californiz the attached notice marked “Appendix
A" and at oll other facilities employing covered employees,
copies of the attached notice marked “Appendix B Copies
of the notice, on forms provided by the Regionsl Director for
Region 31. after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and main-
trined for 60 consecutive days in conspicuous places including
all places where notices fo employees are customarily posted.
in additton to physical posting of paper notices, the notices
shall be distributed electronically, such a5 by email, posting on
an intranet or an nternet site, andior ofber electronic means, if
the Respondent customarily communicates with its employees
by such mesns. Reasonsble steps shall be tuken by the Re-
spondent to ensure that the notices are not altered, defaced, or
covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceedings,
the Respondent shall duplicate and mafl, at its own expense, &
cepy of the nistice to alf corrent employees and former employ-
ees employed by the Respondent af any time since April 28,
2014

{fy Within 21 days after service by the Region, file with the
Regiona! Director & swors certification of & responsible official
on s form provided by the Region attesting to the steps that the
Respondent has taken o comply.

Dated, Washington, D.C. September 8, 2015

APPENDIX A

NOTICE TOEMPLOYERS
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Governiment

¥ thiz Order 3 enforsed by a judgment of & United Staies court of
sppeals, the weeds in e aotice reading “Posted by Ounder of the Nax
tonal Labor Relations Board™ shall read “Posted Pursuant to & Judg-
stent of the United States Court of Appesls Evforcing an Order of the
Nutional Labor Refations Boand”

The Nationa! Labor Relations Board hax found that we violsted
Federsl Iabor law and has ordered us to post and obey this no-
fice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or ussist a union

Choose representatives o bargain with us on your be-
half

Act together with other employess for your benefit and
protection

Choose not tv engage in any of these protected activie

WE WiLL %XQT maintain & mandatory arbitration agreement
that sur employeas reasonably would believe bars or restricls
their right to file charges with the Natjonal Labor Relations
Board.

WE WILL NOT mmaintain snd/or enforce » mandatory abitra-
tion agreement that requires our employees, as ¢ condition of
employment, to waive the right to maintain class or collective
actions in all forums, whether arbitval o judicial,

WE WILL NOT i any tike or related manner interfere with, re-
strain, or coerce owr employees in the exercise of the rights
tisted ahove.

WE WiLL rescind the mandatory arbitration agreement in glt
of its forms, or revise it in &l of its forms to make clear that the
arbitration agreement dows not constitute a waiver of your right
to maintsin employmendrelated joint, class, or collective sc-
tions in st forums, and that it does ot restrict your right to file
eharges with the National Labor Relations Board.

WE WiLL notify all current and former amployees who were
required o sign the mandatory arbitration agreement in all of
s forms that the arbitration agreenient has been rescinded or
revised and, if revised, we will provide them & copy of the re-
vised agreement.

WE WILL notify the courts in which the employess filed their
clalms in Ortiz v. Hobby Lobby Stores, Ine, 2:13-cv-01619-
TLN-DAD (E.D. Cal), and Fardig v. Hobby Lobby Stores,
Ine., 8:14-cv-00561-JVSAN (C.D. Cal.), that we hsve rescind-
ed or revised the mandatory arbitration agreement upon which
we based our motion to dismiss her collective wage cleim and
compel individual arbitration, and we will inform the court that
we no longer oppose the emplovees” claims on the basis of that
rgreement.

Wr wiLL relmburse the plaintiffs in Ortiz v. Hobby Lobby
Stores, Ine., 2:13-0v-0161-TLN-DAD (ED. Cal), and Fardie
v. Hobby Lobby Stores, Mo, %14-cv-00561-IVSAN (C.D.
Cal.}, for any reasonable atiorneys™ foes and litigation expenses
that she may have incurred in opposing our motion o dismiss
her collective wage claim and compel individual arbitration.

Hossy Lompy SToRres, v,

"i”it& Aﬁmmss&a&w Law Judge's decision can be found at

1 ¢ g 948 or by using the QR code
Altematweh vou can obtain a copy of the decigion
from the Exccutive Seoretary, Nations! Labor Relations Board,
1099 14tk Streer, NUW.. Washington, D.C. 20576, or by calling
{202} 273-1940.

Eseiow
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APPENDIX B

NoTicE ToEMPLOYEERS
POSTED BY ORDER OF THE
Narional Lanor Repanons Boaro
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal Isbor law ond has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or sssist a union

Choose ropresentatives to bargain with us on your be-
half

Act topether with other employees for your benefit and
protection

Choose not to engage i any of these protectad activi-
Hes,

WE WILL NOT maintgin a mandatory arbitration agreenent
that our employees masonably would believe bars or restricts
their vight to file charges with the National Labor Relations
Board,

WE WILL NOT maintain and’or enforce a mandatory arbitra-
tion agreement that reguires owr emplovess, as a condition of

employment, to wabve the right to maintain cless or collective
actions in all forums, whether arbitral or judicial,

WE WILL NOT in any like or relvied manner Interfere with, re-
sirain, or coerce our employees in the exercise of the nights
listed sbove.

We Witk rescind the mundatory srbitration sgreement in all
of ity forms, or rovise it in sl of its forms to make clear that the
arhittition sgreement does not constitute a waiver of your right
te maintain employment-related joint, class, or collestive ac-
tions in all forums, and that it does not restriet your sight to file
charges with the National Labor Relations Board.

WEe witL notify all current and former smployees who were
required fo sign the mandatory arbitration agreement in all of
its forms that the arbitration agreement has been rescinded or
revised and, if revised, we will provide them a copy of the re-
vised agreement,

Horey LoBRY STORES, INC,

‘E'iw Admxsmw Law Judge's &ec:sxan can be found o

20-CA-139743 or by using the QR code

b(:imv .&Itemam*e!n you can obtain a copy of the decision

from the Executive Secretary, National Labor Relations Board,

1099 14th Street, NoW ., Washington, D.C, 20570, or by calling
{202) 27319440,
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CERTIFICATE OF SERVICE

I am a citizen of the United States and an employee in the County of
Alameda, State of California. I am over the age of eighteen years and not a party to
the within action; my business address is 1001 Marina Village Parkway, Suite 200,
Alameda, California 94501.

I hereby certify that on December 20, 2016, I electronically filed the foregoing
OPENING BRIEF OF PETITIONER, INTEVENING RESPONDENT AND
INTERVENING PETITIONER, COMMITTEE TO PRESERVE THE
RELIGIOUS RIGHT TO ORGANIZE with the United States Court of Appeal for
the Ninth Circuit, by using the Court’s CM/ECF system.

I certify that all participants in the case are registered CM/ECF users and
that service will be accomplished by the Notice of Electronic Filing by CM/ECF
system.

I certify under penalty of perjury that the above is true and correct. Executed

at Alameda, California, on December 20, 2016.

/sl Karen Kempler

Karen Kempler



